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OPINION AND ORDER GRANTING
SUMMARY JUDGMENT FOR DEFENDANT

WILLIAMS, Judge.

This dispute arises under a contract for the replacement of the electrical distribution system
at Keesler Air Force Base (AFB) in Biloxi, Mississippi (the Contract). Plaintiff claims that the
Contract gave it the right to become a cable television operator on base and that the Navy breached
its implied duty to cooperate and not to hinder this aspect of Plaintiff’s performance.

Atissue is Section 6.2 of the Contract, which states, “[t]he Contractor must pay Cable One
to relocate their [sic] [CATV] system or acquire service from another source.” Def.’s App. at 35-



36." Plaintiff interprets the phrase “acquire service from another source” to mean that it could
acquire CATYV service for the base from itself. Plaintiff alleges that the Navy breached the implied
covenants to cooperate and not hinder performance by requiring it to obtain a franchise and failing
to respond to its requests for dispute resolution, issuing conflicting and erroneous directions on the
CATYV franchise application process, reversing its position on whether Helix could become a CATV
provider, and delaying and ultimately preventing Plaintiff from obtaining a CATV contract on
Keesler AFB. Plaintiff seeks $7,722,000 in damages, its estimation of the current market value of
the CATV franchise.

This matter comes before the Court on Plaintiff’s motion for partial summary judgment on
liability and Defendant’s cross-motion for summary judgment. Plaintiff cannot recover because the
Contract cannot be interpreted in the manner Plaintiff suggests. The portion of Section 6.2 which
authorized a contractor to acquire CATYV services from another source was patently ambiguous in
that it radically altered and exceeded the scope of work in the Contract, which was limited to
relocation of the electrical distribution system from above ground to underground.” Plaintiff’s
interpretation would expand the Contract into a wholly different agreement for provision of CATV
services, a function which is governed by a separate statutory and regulatory scheme. Further,
Plaintiff’s interpretation of the Contract as giving it the right to acquire CATV services from itself
should have raised issues about the legality of this provision and caused Helix to inquire prior to
bidding.’ Because it did not inquire, the Contract must be construed against Plaintiff, precluding
its recovery.

Because the Contract did not include the provision of CATV services by Helix, the Contract
does not give rise to an implied duty on the part of the Navy to cooperate with Helix in this would-
be facet of'its performance or impose on the Navy an obligation not to hinder Helix’s performance

' The existing cable access television (CATV) system on base, which was operated by Cable
One, had to be relocated when the electrical distribution system was replaced.

* Other than this phrase “acquire service from another source,” nothing in the Solicitation
called for the provision of CATYV services by the electrical contractor. The Solicitation contained
no evaluation factors for CATV services, and there was no pricing solicited for CATV services for
potential users -- base activities, individual subscribers, or nonappropriated fund instrumentalities
(NAFIs).

> Specifically, under Plaintiff’s interpretation, the Contract: 1) purported to confer

contracting authority for a government acquisition of CATV services on a private contractor; 2)
permitted Helix to engage in anti-competitive self-dealing by awarding a CATV contract to itself,
raising a potential organizational conflict of interest; 3) called into question the Air Force’s exclusive
role in awarding a CATV franchise on base and granting related base access, licensing and
subscription agreements; and 4) purported to authorize the government’s acquisition of CATV
services without properly obligated funds.



in this regard.’

Accordingly, Plaintiff’s motion for partial summary judgment on liability is denied, and
Defendant’s cross-motion for summary judgment is granted.

Factual Background®

The Request for Proposals

On February 2, 1999, the United States Navy issued solicitation number N62467-99-R-0883
(the Solicitation), entitled “Design Build Two-Phase Changes to the Electrical Distribution System,
Keesler Air Force Base, Biloxi, MS.” Def.’s App. at 5. The Solicitation was issued pursuant to a
Comprehensive Master Plan for Keesler Air Force Base (AFB), which detailed construction and
engineering projects that were necessary to modernize the base. The project included the
replacement of nearly the entire electrical system on the base including labor, equipment, and
materials needed to construct substations, transformers, and distribution lines to more than 1200
buildings.® The Solicitation was comprised of six Parts, consisting of “Proposal Requirements”
(Part 1), “Contract Forms and Conditions” (Part 2), “General Requirements” (Part 3), “Prescriptive
Technical Specifications” (Part 4), “Performance Technical Specifications” (Part 5), and
“Attachments” (Part 6). Funding for this procurement was provided by the FY Omnibus
Appropriations Bill, Public Law 105-277.

Part 1, Section 00202, Paragraph 1.3, entitled “Specialized Project Requirement,” described
the project as follows:

This RFP is for the design and construction to change the base and
family housing electrical overhead systems to underground systems

* Rather, the right of Helix and any other entity to become a CATV provider on Keesler AFB
derives not from contact, but from compliance with statute and a mandatory Air Force instruction
governing CATYV franchises on Air Force bases, base access and a license to use base property, and
subscription agreements.

> For the purpose of deciding the cross-motions, the Court relies upon the pleadings,

Appendices to Plaintiff’s Motion for Partial Summary Judgment and Plaintiff’s Opposition to
Defendant’s Cross-Motion for Summary Judgment (collectively PL.’s App.), and Defendant’s
Appendices to its Opposition to Plaintiff’s Motion for Partial Summary Judgment and Cross-Motion
for Summary Judgment and response to the Court’s December 15, 2003 Order (Def.’s App.), and
the Contract filed by Defendant pursuant to the request of the Court.

¢ Keeler AFB’s electrical system was severely damaged by Hurricane Georges, which struck
Keesler AFB on September 28, 1998. Declaration of John David Collins (Feb. 4, 2004) (Collins
Decl.) q 3, Def.’s App. at 395.



for a cost ranging from $34,000,000 to $37,500,000.00. . .. The
overhead system distributes several communications systems that are
a combination of station owned[’] and non-station owned systems
and a street/area lighting system. This project is to provide a new
base main switching/sub station, new underground power circuits
including transformers and secondary conductors, and a replacement
of the station owned communication systems. The contractor will
be responsible for coordinating and providing facilities to allow for
the relocation of communication systems that are not station owned.
This will require extensive coordination with communication utility
companies. Also, a new base-wide street/area lighting system is to
be provided. The contractor will be responsible for coordinating the
entire project. Once the underground system is operational the
overhead system is to be removed in its entirety. The project will
require medium voltage live-line work, substation
design/construction, medium voltage distribution
design/construction, significant construction/outage phasing, outdoor
lighting design/construction, communications systems
design/construction, etc. This base must stay in operation for the
entire duration of this project.

Def.’s App. at 9. Accordingly, the project contemplated by the Solicitation was in essence, the
transfer of Keesler AFB’s utility systems from overhead electrical poles to an underground system.
Collins Decl. 9 6, Def.’s App. at 396.

Paragraph 2 of Section 00202, entitled “Technical Evaluation Factors for Phase II,” listed
the factors the Navy would consider in awarding the contract as follows: (i) past performance; (ii)
small business subcontracting effort; (iii) technical solutions; and (iv) technical qualifications of
all lead design and construction personnel. Def.’s App. at 10-13. There were no evaluation factors
addressing provision of CATV services.

Section 00202, Factor C, of the Solicitation set forth the content requirements for the
technical proposals that were to accompany bids. Factor C states in relevant part:

Provide a narrative of the technical solution that describes in detail

the following:
I. Major equipment and materials to be incorporated into this
project.  Provide manufacturer catalogue data with

appropriate features marked for a minimum of the following:

7 “Station-owned” is defined as Keesler AFB-owned equipment. Pre-proposal Conference
Meeting Minutes, Def.’s App. at 20-31.



a. Medium voltage cable

b. Pad mounted switches

c. Sectionalizing cabinets

d. Main switchgears

e. Regulators

f. Load tap changing transformers

2. Discuss commitment and capabilities of the company to be
used for locating underground facilities. Describe specialized
equipment and methods to be utilized. Discuss commitment
to repair any accidental interruptions in a timely manner.

3. Describe commitment and methods to be utilized to provide
exceptional project quality throughout both to design and
construction phases. Discuss commitment to specify highest
quality materials during the design stage and to maintain the
highest quality installation. How will subcontractors be
prequalified to perform work on this project?

4. Describe the steps that will promote safety during the
construction of the project.

Def.’s App. at 12.
OnMarch 31, 1999, Amendment 0002 revised several parts of the Solicitation, including Part

6, Attachments. Def.’s App. at 1-2. This Amendment changed Paragraph 6.2 of the Comprehensive
Master Plan and read as follows:®

¥ Paragraph 6.2 of the Comprehensive Master Plan originally read:

6.2 Proposed Cable TV System

6.2.1 General
An underground direct burial PVC conduit system will be installed to
meet existing and future requirements and Cable One’s requests.

6.2.2 Circuiting
Two empty 4" or 2" direct buried conduits will be installed at 18"

above the top of electrical duct bank, 12" to the side of EMCS, at a
minimum depth of 24" . . . for Cable One use per proposed CTV
plans. These CTV conduits will branch off the duct bank and stub out
adjacent to all primary electrical equipment. Cable One shall install
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n. Reference Page 61, paragraph 6.2. [Proposed Cable TV System]
Existing system is owned by Cable One. The Contractor must pay
Cable One to relocate their system or acquire service from another
source. Requirements are for service to residential areas with 2000
dwelling units (subscription to service is an occupant decision), 250
full rate drops and 2000 transient rate drops. Quantities are
approximate. Cost of service is $29.25 for full-service and $4.75 for
transient service. System requires a channel dedicated to the KAFB
station and an override capability (station owns this equipment).
Rates must be comparable to existing.

Design raceway system utilizing 1-4" C. [Conduit] or 1-2" C. Use 4"
C.in congested areas. Provide spare wiring space in all duct systems,
either a spare conduit or innerduct.
Def.’s App. at 35-36.
On April 20, 1999, the Navy held a Pre-Proposal Conference at Keesler AFB. Def.’s App.
at20-31. Inresponse to the questions and comments of several prospective offerors, the Navy issued

three additional amendments to the Solicitation, but none addressed revised Paragraph 6.2.

Helix’s Proposal

On June 1, 1999, Plaintiff submitted its proposal to the Navy on letterhead of “Helix
Electric, Inc., Constructors Engineers.” Def.’s App. at 43-211. The proposal’s executive summary
stated:

Helix Electric, Inc. and Boyle Engineering have specifically formed
a team to take advantage of the many unique aspects of this Request
for Proposal (RFP) and to meet the intent of the Military’s
objectives. Our specific project objectives include: Providing an
excellent quality electrical distribution system that is both
economical and reliable for Keesler AFB. . . .

Def.’s App. at 46. Plaintiff’s proposal did not offer to provide CATV service and did not price such

their own cable, equipment, and above ground junction boxes, and
will make all associated terminations and connections. Stubbed-out
conduits must be separated no more than 2" for junction box
locations.

P1.’s App. at 1. The record contains no explanation regarding why Paragraph 6.2 was amended.



service for the Government or private subscribers on base. Def.’s App. at 86-95. Nothing in
Plaintiff’s proposal indicated that it or Boyle Engineering intended to provide CATV service to
Keesler.” Def.’s App. at 43-211.

The section of Plaintiff’s proposal addressing its past performance stated:

Helix Electric is a recognized leader in military construction. A
recipient of numerous commendations, for past military and other
publicly funded projects, Helix is also consistently ranked in the top
20 electrical contractors nationwide by Engineering News Record,
with revenues totaling $138 million for fiscal year 1998. Helix
Electric, Inc. personnel have been responsible for the installation of
hundreds of miles of ductbanks, over a thousand miles of medium
voltage cable, and the conversion of thousands of buildings to new
electrical distribution systems.

Def.’s App. at 56. The past performance section of Plaintiff’s proposal did not reference any
experience in providing CATV service. Def.’s App. at 48-65. Helix’s proposal contained a
preliminary schedule indicating the relocation of the CATV system between January 7, 2000 and
May 29, 2001. Def.’s App. at 102.

The Vice President of Helix’s electrical distribution group testified that Helix interpreted
Amendment 2 to the Contract “to provide Helix with the option of acquiring CATV service from
a source other than Cable One and distributing the CATV service to customers at the base using its
own manpower, materials and equipment, in full compliance with the specified requirements.”
Declaration of Brian E. Jordan (Dec. 19, 2002) (Jordan Decl.) 94, Def.’s App. at 152. Helix’s Vice
President explained:

This would enable Helix to obtain the rights to provide service to the
cable customers at the base. Helix knew that the rights to such
customers were an asset that had substantial economic value. Helix
had estimated that, as the provider of CATV, it would have an asset
worth several million dollars. As such, Helix lowered its bid
substantially, in reliance on the contract language that it could
‘acquire service from another source.’"’

? There is no contemporaneous evidence that at the time Plaintiff submitted its proposal, it
intended to serve as “another source” of CATV service after the Contract was awarded. Nor is there
any evidence that Plaintiff held any CATV franchises at the time it entered into the Contract, or that
it had been a CATV service provider in the past.

' No documentation underlying Helix’s bid is in the record. Nor is there any evidence of
what Helix’s bid had been before it was lowered substantially based on the amendment to Section
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Jordan Decl. q 4, Def.’s App. at 152.

Cable One’s Unrelated Pre-Existing Franchise Agreement with Keesler AFB

On October 1, 1993, the Air Force executed contract number F22600-93-D-0014, a non-
exclusive ten-year franchise agreement with Cable One for the provision of CATV service on base.
PL.’s App. at 110-50. The agreement expired on Sept. 30, 2003, but permitted renewal. P1.’s App.
at 115-16. The agreement included a statement of work identifying, inter alia, channel capacity,
programming, emergency override, construction requirements, technical requirements, service
standards and subscriber relations, and government-furnished property and services. Pl.’s App. at
124-35. The franchise agreement included the schedule of rates Cable One was permitted to charge
base residences and other facilities and listed the estimated total revenue for a 10-year period as
$8,611,557.50. P1.’s App. at 141-43."" This agreement could be terminated for the convenience of
the Government in accordance with FAR Part 49. Pl.’s App. at 117. The agreement further stated

in relevant part:

3. Recognition of Unique Circumstances:

b. The Contractor further recognizes that the changes in the
activities of the Base may occur from time to time throughout the
term of this Agreement and that such changes may require changes in
the operation of the cable system, including, but not limited to, the
removal or relocation of any of the Contractor’s facilities and
equipment or the removal of the entire system and termination of this
Agreement. The Contractor’s exclusive rights with respect to any
such termination or changes that may be required by the government
are set forth in this Agreement.

c. The Contractor further recognizes that the construction,
installation, maintenance and operation of the cable system on the
Base may be subject to requirements and approvals not normally
imposed by civilian franchising authorities. The Contractor agrees to
abide by all applicable regulations and to obtain all required
approvals as specified in this Agreement or as directed by the
government . . ..

6.2.

"' The Government was not liable for CATV fees for services provided to individuals and

nonappropriated fund activities. Pl.’s App. at 120.
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Pl.’s App. at 114.

On February 11, 1998, the Air Force posted a website,
http://www.safaq.hq.af.mil/contracting/toolkit/catv/SECT1.html, detailing requirements for Air
Force installations obtaining CATV services, including the requisites for the base access letter,
license to use real property, franchise agreement, and subscription contract. Def.’s App. at 245-303;
see also Def.’s App. at 370.

Helix’s Contract

On July 21, 1999, Helix was awarded contract number N62467-99-C-0883 in the amount of
$34,965,000.00."* Def.’s App. at 212-13, 216. Work was scheduled to begin on August 5, 1999,
and the Contract contemplated a duration of 735 days and a completion date of July 20, 2001. Def.’s
App. at 216-17. The payment terms of Helix’s contract did not include any provision for payment
of cable TV services fees to Helix by appropriated fund entities, NAFIs, or subscribers on base.

The Contract incorporated FAR 52.236-7, Permits and Responsibilities, which provided:
“The contractor shall without additional expense to the Government, be responsible for obtaining
any necessary licenses and permits and for complying with any Federal, State and municipal laws,
codes and regulations applicable to the performance.” Contract Document 00721 ¢ 1.30.

The Partnering Session and Subsequent Discussions

On August 19, 1999, the Navy, Air Force, Plaintiff, and Boyle held a partnering session,
during which Plaintiff’s president, Gary Shekhter, first informed the Navy of Plaintiff’s intent to
“acquire [CATV] service from another source” by using its own resources to provide CATV service
instead of Cable One."” Specifically, under Plaintiff’s interpretation, the Contract: 1) purported to
confer contracting authority for a government acquisition of CATV services on a private contractor;
2) permitted Helix to engage in anti-competitive self-dealing by awarding a CATV contract to itself;
3) gave rise to a potential organizational conflict of interest by having Helix both submit a proposal
for such services and award a resultant contract to itself; 4) called into question the Air Force’s
exclusive role in awarding a CATV franchise on base and granting related base access, licensing,
and subscription agreements; and 5) purported to authorize the government’s acquisition of CATV
services without properly obligated funds. P1.’s App. at 99; Def.’s App. at 223-28; Compl. 9. At
the same time, Plaintiff requested a copy of Cable One’s franchise agreement with the Air Force,

2" Due to changes not at issue here, the Contract price was revised to $38,162,430.00.
Compl. q 5.

" In a June 6, 2001 claim letter to the Navy, Plaintiff admitted that the August 19, 1999
partnering session was the first time it raised the prospect of becoming a CATV provider. P1.’s App.
at99. There is no evidence that Plaintiff attempted to acquire service from a CATV service provider
other than itself.



and the Navy provided this agreement to Plaintiff in early September, 1999. Jordan Decl. § 6, P1.’s
App. at 153.

On September 30, 1999, the Navy issued Modification PO0002, extending the completion
date for 180 days to January 16, 2002. Def.’s App. at 240-42. Plaintiff’s Vice President testified
that Helix estimated that it would require a total of at least 247 days to design the CATV systems,
obtain the government’s approval of the design, and install a system. Jordan Decl. § 9, P1.’s App.
155.

Plaintiff’s assertion of its intention to be the CATV service provider at Keesler AFB triggered
a series of e-mail messages between the Air Force, Navy, Plaintiff, and Cable One in August and
September of 1999. Pl.’s App. at 4-14. These e-mails reflected questions on the part of Air Force
and Navy personnel regarding whether Helix was required “to sub the [CATV] work out to Cable
One” or whether Helix or some other source would be able to provide this service. Pl.’s App. at 4-
14. Air Force personnel voiced concern with the prospect of bringing in a new CATV service
provider, noting that Cable One had a franchise agreement with the Air Force through FY 2003 and
there would be costs associated with terminating that agreement and installing a new system, and
uncertainty with maintenance of a new system. Pl.’s App. at 7-9.

In order to address these issues, a meeting was held on October 5, 1999, during which
representatives from the Navy, Air Force, and Plaintiff discussed Plaintiff’s plans to acquire CATV
services. See PL.’s App. at 14; see also Def.’s App. at 244. Following this meeting, Ms. Laurie
Watts, the Navy’s project manager, requested that Helix submit a technical proposal for relocating
the existing CATV system and a cost proposal for deleting the provision enabling Helix to “acquire
service from another source.” Pl.’s App. at 14. By letter dated October 13, 1999, she stated:

Thank you for taking the time to present to us Helix Electric’s
approach and philosophy to the relocation of the CATV system
currently in place at KAFB. Because this system was not included in
the recent design submittal,"'* please formalize the above presentation
in a technical proposal, outlining construction and operation of the
relocated system.

Additionally please provide a cost proposal for deleting the provision
to provide CATV service from the contract. Delete . . . or acquire
service from another source . . .” from paragraph 6.n of the Project
Statements in Part 6 of the RFP. You will still be required to
coordinate design and construction of the relocation of the existing

' Solicitation Document 00911, entitled “Design Requirements” set forth the post-award
requirements for design submittals. Contract Document 009119 1.1. Document 00911 required that
all designs be submitted by means of a formalized technical proposal. Document 00911 99 1.10-
1.13.
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15

system as outlined in paragraph 6.2 of the SSR study.” Please
prepare a change order cost proposal on Change Order Estimate Form
(NAVFAC 4330/30). Please forward the proposal to this office not
later than Friday, October 22, 1999.

Please note that this letter is not a change order or notice to proceed
with any work resulting in a change to the Government. The work
can only be incorporated into the contract by a Modification of
Contract (Standard Form 30).

PL.’s App. at 15.

On October 27, 1999, Plaintiff submitted the requested proposal to the Navy. P1.’s App. at
16-27. The proposal consisted of a technical description of the cable system Plaintiff intended to
provide for Keesler AFB and a cost proposal for deleting the paragraph concerning the provision of
CATYV service from the contract. The cost proposal stated in relevant part:

As to the cost impact for the deletion of [“. . . or acquire service from
another source . . .”, this issue should be divided into two items:

1) The impact to Helix Electric due to the loss of ownership and
operation of the cable system.

2) The costs associated with the utilization of Cable One to relocate
the existing CATV system.

Item Number One:

As indicated in the information provided to Navy and Air Force
personnel on October 5, 1999, the market value of the relocated
CATV system when completed will be somewhere between
$2,921,009. to $4,590,157. (line six of the 10/5 document). For the
sake of'this proposal, Helix is placing the current market value of this
system at the middle of this value range, or $3,775,583. Helix
Electric believes that this is at the lower range of the system’s actual
value since the relocated system will be a high-end, 750MHz,
internet-ready system.

Taking into consideration the risk of building and operating this

" In May of 1998, SSR Engineers, Inc. prepared the “Comprehensive Master Plan for
Installing the Base Primary Distribution System Underground,” which formed the basis of, and was
incorporated into, the Solicitation, as amended.
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system, Helix Electric is at this time willing to accept 70% of the
estimated value of this system, or $2,642,908, as compensation for
the loss of rights of ownership and operation of the system.

Item Number Two:

Cable One’s price at proposal time [to relocate the existing CATV
system] was $1,501,165. Should the Navy wish to issue a lump sum
change order, at this time for Cable One’s involvement the price will
be $784,186, (HEI CE #002) as indicated in the attached form
4330/30. However, Helix Electric believes that it would be in the
interest of the project to address this issue using the same approach
as with Bell South; issue a not-to-exceed change order of $156,959
(HEICE #002A). This will cover Helix’s supervision costs of Cable
One, and Cable One’s costs, up to $961,288. Another modification
could be issued if additional funds were needed due to increased
Cable One costs.

Pl.’s App. at 16-17.

By letter dated November 18, 1999, Ms. Watts, the Navy’s project manager, rejected
Plaintiff’s proposal and directed Plaintiff to coordinate with Cable One, stating:

[T]he Air Force has stated that Keesler Air Force Base’s rights and
the rights of the existing CATV provider, Cable One, cannot be
abridged by this project. Acquisition of CATV services from another
provider is not a viable alternative in this contract. As you know,
CATYV franchise holders must obtain a Franchise Agreement, a Base
Access Letter, and a License to use Real Property from the Air Force
before they can serve on base. No other CATV provider, including
Helix Electric, has this authorization from Keesler Air Force Base.
Therefore your obligation under this contract must be to coordinate
with Cable One for the design and construction of the new system.
Initially, all coordination with Cable One must be facilitated by this
office.

You shall proceed with the design of the relocation of Cable One’s
CATYV system as required by the contract. Your design shall meet or
exceed industry standard and Cable One’s operating requirements.
All CATV design is subject to review and approval by the
government and its current CATV provider. If the new system
follows the main ductbank routing already established, the design of
this system will not impact that portion of construction.
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PL.’s App. at 28. On November 23, 1999, Plaintiff responded stating, “Helix Electric considers this
direction [to proceed with Cable One] to be a constructive change to the contract and is proceeding
under protest.” Pl.’s App. at 29. Helix reiterated its belief that the RFP clearly gave it the option
“to construct, own, and operate the CATV system,” and requested a dispute resolution meeting on
this issue. Pl.’s App. at 29-30. The Navy did not respond to this letter. By letter dated February 16,
2000, Plaintiff again requested a dispute resolution meeting. Pl.’s App. at 31.

By letter dated March 7, 2000, Darryl W. Hawkins, the Navy’s contracting officer, responded
to Plaintiff’s letters stating:

To become a system provider one must seek all permits, licenses,
and/or franchise agreements to do so as stated in Federal Acquisition
Regulation 52.236-7, Permits and Responsibilities.!'* The letter of 18
November 1999 signed by Laurie Watts was for the purpose of giving
you information the Project Manager had received after conversation
with the Air Force regarding your inquiries. This was not an attempt
to change the Contract since a contracting officer can make only
contract changes [sic]. The Contract stands as written. It is your
decision on how to fulfill the requirements of the Contract by the
alternative you choose. It is a fact that you must obtain Air Force
authorization to operate CATV system at Keesler Air Base. It is also
a fact that Cable One is currently the only franchise holder for the
base. Obtaining the required authorization is action you have the
option to pursue.

You are directed to proceed in accordance with the terms of the
contract.

PL.’s App. at 32.

Viewing this letter as a reversal of the Navy’s earlier position directing it to use Cable One,
Plaintiff sought guidance from the Navy on how to proceed to obtain a franchise agreement. Jordan
Decl. 6, P1.’s App. at 153."7 On July 27, 2000, some three months later, Ms. Watts, the Navy’s
project manager sent the following e-mail to Plaintiff:

' FAR, 52.236-7, Permits and Responsibilities, states in pertinent part: “The Contractor
shall, without additional expense to the Government, be responsible for obtaining any necessary
licenses and permits, and for complying with any Federal, State, and municipal laws, codes and
regulations applicable to the performance of the work.” Pl.’s App. at 33.

'7 Meanwhile, on March 20, 2000, Plaintiff received a partial release to begin construction
on a portion of phase A of the project. PI’s. App. at 101.
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[I]f you want to proceed with the request to provide CATYV service to
KAFB [Keesler], you need to submit an unsolicited proposal to
KAFB. Submit it to this office. We will forward that to the Air
Force Contracts office, who will coordinate the review of the
proposal.

PL.’s App. at 34; see also Jordan Decl. § 6, P1.’s App. at 153.

Plaintiff replied to this e-mail by letter on August 15, 2000, stating:

Helix Electric does intend to provide CATV services to Keesler Air
Force Base (KAFB) as provided in the Contract Documents;
however, we do not agree that the Contract Documents require Helix
Electric to submit an “unsolicited proposal” to KAFB in order to
exercise the option to provide this CATV service.

Helix Electric will proceed, as directed, to provide an unsolicited
proposal; however, Helix is proceeding under protest and views this
direction as a Constructive Change to the Contract. Due to the
magnitude of this issue, it is requested that the Contracting Officer for
this project confirm this direction. It is also requested that this
confirmation take place immediately. The last time a Request for
Contracting Officer confirmation was made by Helix regarding this
issue, the Contracting Officer response took 105 days (November 23,
1999 to March 7, 2000), severely impacting Helix Electric, and
forcing Helix to take actions that would not have been taken had Mr.
Hawkins provided a timely response.

In the interest of providing this unsolicited proposal in a format
acceptable to KAFB [Keesler AFB], it is requested that Helix be
provided with information relative to the desired format and a
description of the information requested therein. Upon receipt of this
information, Helix Electric will then complete the proposal and
forward it to the Navy as indicated in the subject e-mail.

Pl.’s App. at 35-36.

By letter dated August 31, 2000, Mr. Hawkins, the Navy’s contracting officer advised
Plaintiff:

In regards to our discussions of 31 August 2000, in the office of Jim
Hamrick with Brian Jordan and myself present, it is agreed that Helix
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will submit to [the Navy’s] Field Office Gulf Coast their [sic]
proposal for supplying cable TV service to Keesler AFB. Field
Office Gulf Coast will attempt to facilitate a meeting between Helix,
ROICC, and Keesler AFB key personnel to determine the desired
format and content of the proposal. This letter does not constitute any
agreement that permits Helix to provide such service, it only serves
as direction as to where the proposal should be directed.

Pl.’s App. at 37.

In late October 2000, the Navy informed Plaintiff that the unsolicited proposal should follow
the requirements of FAR 15.605, “Content of Unsolicited Proposals.” Jordan Decl. q 6, P1.’s App.
at 153-54.

On November 30, 2000, Plaintiff submitted its unsolicited proposal to the Navy. P1.’s App.
at 38-76. This proposal identified Plaintiff as a “For-Profit Cable TV Provider,” and set forth a basic
description of the CATV service Plaintiff proposed to provide,' and identified two CATV
consultants Plaintiff intended to use as operations managers for the project. P1.’s App. at 34,43, 45-
47. The proposal further provided that Plaintiff’s franchise to provide CATV service would run for
a period of ten years and included a proposed channel lineup and schedule of fees, which were
comparable to those of the existing provider, Cable One, as well as a detailed list of expenses. Pl.’s
App. at 53-77.

By letter dated December 14, 2000, the Navy’s contracting officer notified Plaintiff that the
Navy was returning Plaintiff’s unsolicited proposal, stating:

I have been advised by our legal staff that your unsolicited proposal
for providing CATYV services to Keesler AFB should be forward (sic)
directly to the Keesler AFB contracting office. In that this matter
deals with an unsolicited proposal outside of our contract with Helix
and is one that proposes a new service to Keesler AFB, I would be
operating outside my authority to even accept such a proposal for
review.

Pl.’s App. at 77. The CO further directed Helix to submit the unsolicited proposal to Mr. Tullos, the
Air Force’s contracting officer at Keesler AFB. Pl.’s App. at 77; see also Def.’s App. at 244.

On January 2, 2001, Helix responded to the Navy’s December 14 letter:

' The proposal stated that the system would provide seventy-eight analog television

channels, high-speed internet access, an unspecified number of digital television channels, a
Government Access Channel, and an emergency override system to allow the Government to
transmit messages on all channels. Pl.’s App. at 45.
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[[]tis very puzzling to receive this current letter whereby you are now
ordering Helix to submit this proposal directly to Keesler AFB, an
entity to which Helix has no contractual relationship.

It remains the position of Helix Electric that there is no contract
requirement for Helix to provide this unsolicited proposal in the first
place and that Helix is allowed by the contract to provide CATV
“service from another source”. This continues to be Helix’s intent.
It is Helix Electric’s expectation that the Navy will promptly take
whatever steps are necessary to ensure that Helix Electric becomes
the Franchise holder for these services at Keesler AFB and is thereby
entitled to obtain the benefits of its contract with the Navy.

Pl’s App. at 78. Nevertheless, Plaintiff submitted the unsolicited proposal to the Air Force
contracting officer on the same day. Pl.’s App. at 80.

The Air Force communications squadron and contracting staff at Keesler AFB met on
February 15,2001, and March 21, 2001, to evaluate Plaintiff’s proposal. Def.’s App. at 305, 308-09.
During this meeting the following “concerns” were voiced by Air Force personnel:

(1) Can we have two cable companies providing the Government
access channel and two cable companies operating the cable override
system? (2) Is Helix serious about providing the investment required
for the infrastructure of the cable system on base? MSgt Sargent
Sanders estimates that the current cable franchise has an investment
of between 35 & 40 million in infrastructure, & (3) If another CATV
franchise is granted, is there physically enough real property space
available on Keesler AFB to allow placement of equipment? MSgt
Sargent Sanders does feel we need to evaluate exactly what Helix
Electric Inc. has to offer, and that the competition between two cable
providers would benefit Keesler AFB.

Def.’s App. at 305.

By letter dated April 26, 2001, the Air Force’s contracting officer at Keesler AFB informed
Plaintiff that the Air Force could not fully review Plaintiff’s proposal “due to the lack of pertinent
information in [Helix’s] proposal.” Pl.’s App. at 82. Specifically, the Air Force requested technical
details of “how, when & where Helix intends to install it’s [sic] own cable infrastructure on Keesler
AFB MS, and . . . what areas of the base you intend to provide CATV service to.” P1.’s App. at 82.
The letter also requested that Plaintiff indicate whether it wanted the “government to provide
shop/office space under this proposal,” informed Plaintiff that new Air Force policy limited the
length of franchise agreements to five years, and referred Plaintiff to the Air Force website on
requirements for applications for CATV franchises and provided excerpts from the site. Pl.’s App.
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at 82.

Plaintiff determined that it could not gain approval to provide CATV service on Keesler AFB
in time to install its system before the completion date of the Contract, and thus, never submitted the
additional information requested by the Air Force’s April 26,2001 letter. Jordan Decl. §8-11, P1.’s
App. at 154-55; Def.’s App. at 363."

On February 11, 2002, after completing the new electrical distribution system at Keesler
AFB, Plaintiff submitted a claim to the Navy’s contracting officer for $7.2 million, Plaintiff’s
estimate of the value of a CATV franchise.”® P1.’s App. at 105-06. Plaintiff contended that the Navy
prevented Helix from obtaining the benefits of owning and operating a CATV system on Keesler
AFB and delayed and prevented Plaintiff from executing a franchise agreement before the end of the
Contract term. P1.’s App. at 105-06.

On April 3, 2002, the Navy’s contracting officer issued a final decision denying Plaintiff’s
claim in its entirety on the basis that: (1) the contract for the re-design of the base’s electrical
distribution system did not give Plaintiff a right to become the CATYV service provider for the base;
and (2) Plaintiff failed to obtain the necessary licenses and permits from the Air Force to become the
CATYV service provider at Keesler AFB. P1.’s App. at 107-09.

Discussion

Summary Judgment Standard

Summary judgment is appropriate where there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law. RCFC 56(c); Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247 (1986); Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1390
(Fed. Cir. 1987). A fact is material if it may affect the outcome of the suit. Anderson,
477 U.S. at 248. The moving party bears the initial burden of proof and may discharge its burden
by demonstrating an absence of evidence to support the opposing party's case. Sweats Fashions, Inc.
v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1562-63 (Fed. Cir. 1987); Celotex Corp. v. Catrett, 477
U.S. 317,325 (1986); Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970). When considering cross-
motions for summary judgment, courts evaluate each motion on its own merits and resolve any
reasonable inferences against the moving party. Mingus, 812 F.2d 1387, 1390-91. Denial of both

' There is nothing in the record indicating contemporaneously that Helix had the financial
wherewithal to obtain the costly infrastructure for its own system. There is nothing in the record to
indicate that the Navy or Air Force ever terminated Cable One’s franchise agreement for
convenience.

%% The basis for this valuation was Plaintiff’s contention that such a CATV franchise would
serve 2,250 full-rate customers who would pay $3,000.00 for CATV service and 2,000 transient-rate
customers who would each pay an average of $486.00 for CATV service. PL.’s App. at 106.
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motions is warranted if genuine disputes exist over material facts. Id. at 1391.

Plaintiff’s Interpretation of the Contract Gave Rise to a Patent Ambiguity

Section 6.2 Altered and Exceeded the Scope of the Contract.

In construing a contract, a court must begin with plain language. M.A. Mortenson Co. v.
Brownlee, 363 F.3d 1203, 1206 (Fed. Cir. 2004). The court “must construe the contract ‘to
effectuate its spirit and purpose giving reasonable meaning to all parts of the contract.”” Id. (citing
Hercules, Inc. v. United States, 292 F.3d 1378, 1381 (Fed. Cir. 2002)). Here, the language in Section
6.2 authorizing the contractor to “acquire [CATV] service from another source” is inconsistent with
the overall scope of the Contract, which was limited to the relocation of the electrical system at
Keesler, thus creating an ambiguity.

In HPI/GSA-3C, LLC v. United States, 364 F.3d 1327, 1334 (Fed. Cir. 2004), the United
States Court of Appeals for the Federal Circuit recently articulated the ground rules for construing
an ambiguous contract:

Our precedent provides us with several legal rules for choosing between
competing interpretations of an ambiguous contract provision. The general
rule is contra