IN THE UNITED STATES COURT OF FEDERAL CLAIMS

OFFICE OF SPECIAL MASTERS
No. 11-463
Originally Filed: March 20, 2013
Re-issued: April 18, 2013!
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PRESTON NIGEL SANKER, by
LESLIE SANKER, his mother and
next friend,
Petitioner, Stipulation; DTaP; Hib; IPV; Rotarix;
V. Encephalopathy; Attorney Fees and Costs

SECRETARY OF HEALTH
AND HUMAN SERVICES,
Respondent.
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DECISION ON JOINT STIPULATION?

Vowell, Special Master:

On July 18, 2011, Leslie Sanker [“petitioner”] filed a petition, on behalf of the
Estate of Preston Nigel Sanker, for compensation under the National Vaccine Injury
Compensation Program.® Petitioner alleges Preston suffered an encephalopathy and
died as a result of the vaccinations he received on July 15, 2009.* Stipulation at 7 2, 4.
Respondent denies that Preston’s vaccinations caused him any injury and denies that
his death is a result of vaccine-related injury. Stipulation at 6. Nevertheless, the
parties have agreed to settle the case.

! Pursuant to a request by petitioner’s counsel, Ms. Elaine Sharp, my March 20, 2013 decision was
vacated on April 18, 2013. Ms. Sharp inadvertently did not include all of her fees and costs in her motion
for fees and costs, and thus they were not included on the stipulation of facts concerning attorney fees
and costs filed by the parties on February 5, 2013 or awarded in my March 20, 2013 decision.

% Because this unpublished decision contains a reasoned explanation for the action in this case, I intend
to post this decision on the United States Court of Federal Claims' website, in accordance with the E-
Government Act of 2002, Pub. L. No. 107-347, § 205, 116 Stat. 2899, 2913 (codified as amended at 44
U.S.C. 8§ 3501 note (2006)). In accordance with Vaccine Rule 18(b), petitioner has 14 days to identify and
move to delete medical or other information, the disclosure of which would constitute an unwarranted
invasion of privacy. If, upon review, | agree that the identified material fits within this definition, | will
delete such material from public access.

® National Childhood Vaccine Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755. Hereinafter, for
ease of citation, all “§” references to the Vaccine Act will be to the pertinent subparagraph of 42 U.S.C. §
300aa (2006).

* Preston received four vaccines on July 15, 2009: diphtheria-tetanus-acellular pertussis [“DTaP”],
haemophilus influenzae type B [“Hib”], inactivated polio [“IPV”], and Rotarix vaccine. See Stipulation, filed
March 20, 2013, at T 1.



The parties filed a joint stipulation on March 20, 2013, agreeing to settle this case
and describing the settlement terms. Respondent agrees to pay petitioner a lump sum
payment of $200,000.00 in the form of a check payable to petitioner, as legal
representative of the Estate of Preston Nigel Sanker. The payment represents
compensation for all damages that would be available under 8 15(a). The special
master adopts the parties’ stipulation attached hereto, and awards compensation
in the amount and on the terms set forth therein.

On February 5, 2013, the parties filed a stipulation of facts concerning attorney
fees and costs. It notes that after informal discussions of petitioner’s January 25, 2013
motion for attorney fees and costs petitioner requests an amended amount, $26.772.45,
to which respondent has no objections. Pursuant to General Order #9, the stipulation
also indicates petitioner incurred no personal litigation costs.

A decision awarding compensation and attorney fees and costs, in the amounts
stipulated to by the parties, was issued on March 20, 2013. On April 17, 2013, the
parties filed a second stipulation of facts concerning attorney fees and costs. It
indicates that in early April 2013 petitioner’s counsel informed respondent that some
fees and costs were inadvertently omitted from her January 25, 2013 motion. After
informal discussions and review of petitioner's new invoices, the parties have agreed to
increase the attorney fees and cost award to $32,409.15.

| find that this petition was brought in good faith and that there existed a
reasonable basis for the claim. Therefore, an award for fees and costs is appropriate,
pursuant to 88 15(b) and (e)(1). Further, the proposed amount seems reasonable and
appropriate. Accordingly, | hereby award the total $32,409.15° in the form of a
check payable jointly to petitioner and petitioner’s counsel of record, Elaine
Whitfield Sharp, for petitioner’s attorney fees and costs.

The clerk of the court shall enter judgment in accordance herewith.®

IT IS SO ORDERED.
s/ Denise K. Vowell
Denise K. Vowell
Special Master

®> This amount is intended to cover all legal expenses incurred in this matter. This award encompasses all
charges by the attorney against a client, “advanced costs” as well as fees for legal services rendered.
Furthermore, § 15(e)(3) prevents an attorney from charging or collecting fees (including costs) that would
be in addition to the amount awarded herein. See generally Beck v. Sec’y, HHS, 924 F.2d 1029 (Fed.
Cir.1991).

® Entry of judgment can be expedited by each party’s filing of a notice renouncing the right to seek review.
See Vaccine Rule 11(a).
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ETIPULATION

The parties hereby stipulate io the following mattars:

I. On behall of the Estate of Preston Nlge! Sanker (“Nige!®}, deceased, petitioner
Leslie Sanker, ag patent of Proston Nigel Sanker, flled a petithon for vaceine compansation under
tie Natlonal Vacelne Injury Compensation Progeam, 42 U.S.C. §300ra-10 to 34 {the “Vaceine
Program™} The petitlon seeks mmpens;ﬁon for an Injury, resulting in desth, allegedly related to
Preston's rcc;ip! of the dipltheria-tetanus-gcellutar perussls, haomophilus in;iuenm type B,
inectivated polia, preumococeal conjugate, and Rotarix vaccines, which vaceines are ccnmine&
in the Vacoine Injury Table (the “Tablc™), 42 C.F.R § 100.3 (s},

2 Preston recalvad tha vacolnes o o Ebﬁu‘{ﬁi}ﬁfﬁgﬁm -

3. The vaccines wers edministered within the United States.

4. FPetiifoner aileges that Frest-m suffered an encephalopathy and dieg a5 a result of

the vacoinations he received on July 15, 2009,




5 Patitioner reprasents that there hss been no prior award or settlement of 2 sivil
action for demages on behalf of the Estate of Prestont Migel Sanker o5 a result of Bregton’s

alleged injury, resulting in desih.
8. Respondent denies that the vaceines received by Preston caused any Injury; and

dsniﬁs that Preston®s death gcovrred 03 the result of a vecoins.zelated injury.

T Maintafning their above-stated positions, the parties nevertheless now agree th_&t
the issues between them shall be settled and thet & deciafon shoufd be entered awarding the
compensation deseribed in paragraph & of this Stipulation,

B As soon as practicable after an entry of judgment reflecting a decision conslstent
with the terms of this Stipulation, and afler petitioner has filed an election to receive
' compensation pursuant to 42 U.5.C, § 300aa-21{a){1), the Sccretary of Health and Human
Services will issue the following vaceie compensation payment:

A lomp s of $200,000,00 in the form of 2 check payahle to petitioner as

legal representative of the Fstate of Preston Wigel Sanker. This amount represents

compensation for all damages that would be avaifable under 42 U.5.C, § 300aa-135(a).

9, Az 300n a3 practicnble sfier the entry of judgment on entitlement in this case, and
afler petitioner has filed both a proper and timely efection to recelve compensation pursuant to
42 U.5.C. § 30008:21(s)(1}, end an spplication, the parties will submit to frther proceedings
before the specinl master to award reasonable aftorneys’ fons and costs Inoursed in pracesding
upon this petiifon. |

10.  Payments made pursuant to paragraph § and any amounts awarded pursuant fo
parageaph 9 of this Stipulation will be made in zecardancs with 42 U.S.C. § 300aa-15(}), subject

to tha evatlability of sufficient statutory funds,
5. Petitioner represents that she prosently Is, or within 90 days of the dats of




Judgment will beeotme, duly nuthorized to servs as legni representative of tha Eatate of Presten
Nigel Sanker under the Inws of the Commonwealth of Virginia. No payments pursuznt to this
Stipulation shu?} be made until petitioner provides the Secretary with dosumentation establishing
her appaintment a3 lsgal representative of the Estate of Proston Nige! Sanker. 17 petitioner iz m_)t
authotized by a court of compatent jurisdiction Yo aerve a3 fegal represontative of the Batate of
Preston Nigal Sanker at dia thmo a payment pursuant to this Stipulation is to be made, Ay stch -
payment shail be paid to the purty or parties appointed by g court of competent Jurlsdiction 1o
serve as legal representative of the Estate of Presten Nigei Sanker vpon submission of written
docamentation of such appointment to the Secretary.

12, inretusn for the payments dasoritred in pavageaphs 8 and 9, petitioner, In her
individual enpacity and os legel representative of the Estate of Preston Nigel Sanker, on bebalf of
herself and Preston's heirs, executors, administrators, successars or assigns, does forever
irrevocably and unconditionally release, acqult and discharge the United States and the Secrotary
of Health and Human Serviesa from any and efl actions or tausas of action (including
Agreements, judgments, claims, damages, loss of sarvices, expensed and all domends of whatever
kind or nature) that huve been brought, could have been brought, or could ba timely brought in
the Cowt of Federol Claims, under the Natlonal Vaceins Injury Compensation Program, 42
U.S.C. § 3000a-10 et seq., on account of, or in any way growing out of, any and alf known or
unknown, suspecied or unsuspectod personal injuries to or death of Presion Nigel Sanker
resulting ftom, or alleged to have resulted from, the vaceinssions administered on or about July
(3,200, &3 nlleged by peiltlonce in a petition for vacsing compensation filed on or shout July
18, 2011, in the United Siates Court of Federal Clxims as petition No. 11-463V, ’

3. ifthe special master fiils to isaue a decision in complate conformity with the




termz of this Stipulation or if the Court of Foderal Clatms fallz to anter judgment in conformity
with a decision that ix in complete conformity with the terms of this Stipulstion, then the purties’
setttement and this Stipulation shall be vakdabie at the sole discration of either PErty.

15, This Stipulation expresses a full and somplete nagatiated setifemant of Habiliey
ond dzmeges clalmed under the Natlonel Childheod Yacsine Injury Aet of 1986, as amended.
There is absolutely no agreement oit the part of the parties herefo to make any payment or to do
eny uct or thing ather than i herein expressly stated and clearly agreed (0. The pariles further
Bpree and understand that the awvard described in this Stipulation may refiest & compromise of
the parties’ respeniive positions as to fabilily andfor smount of damagus.

16.  This Stipulation shall not be construed ax an admission by the United States or the
Secretary of Health an& Human Services that the vacoines received by Preston Nige! Sanker
caused him to suffer any injury or death; or that Preston's death oceurred as the result of 8
vacelne-refated injury.

17. Al rights and obligations of petitioner hercunder shali apply equaily to
petitioner’s heirs, executors, sdminisirators, successors, and/or assigns as legol reprosentativas of

the Estate of Preston Nigel Sanker,
END GF STIPULATION
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Respectfully submlted,
PETITIONER:

LESLIE SANKER '

ATTORNEY OF RECORD FOR
FETITIONER;

¢
Ao, Mqééuaﬂ
ELATNE WETTFIELD SHARP

15& Atfunile Avenue
Mushichead, MA 01945
(781) 630- 1862

AUTHORIZED REFRESENTATIVE
OF THE SECRETARY OF HEALTH
AND HUMAN SERVICES:

)2

VITO CASERTA, M,D,, M.P.H.
Acting Diregtor, Division of Yaceire
Tnfury Compensation (DVIC)
Ditector, Countarmansures Injury
Compengation Progtam (CICF)
Healtheare Syatems Butesw
115, Department of Health
and Human Services
00 Flshers Lane
Davdelwoun Building, Mall Btop | 1825
Rockville, MD: 20857

Doted: 70 Mareh 202

AUTHORIZED REPRE! ENTATIVE

OF THE ATTORNEY G INERAL:

T ] Fitenik
INCENT J. MATANOSY |

Deaputy Dirdcter

Torts Branch

Clvll Biviaior;

LB, Department of Justior

P.O. Box 146

Benjamin Franklin Station
Whashington, DC 20044-01+ §

ATTORNEY OF RECOR ) FOR,
RESPONDENT:

CCHRYS&ALANHS PL!% #

Trial Attorney

Tarts Branch

Civll Division

L5, Department of Justice
POy, B 146

Benjamin Frankiin Station
Washington, OC Z0044-014¢
(202) 616-9197




