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OPINION



FIRESTONE, Judge.

l. INTRODUCTION
This matter is before the court on the parties cross motions for partial summary

judgment. In thisaction, Allegheny Teledyne Inc., Teledyne, Inc., Teledyne Industries,

Inc., and Teledyne Electronic Systems, Inc. (collectively ATel edyne@)1 challenge the

government:=s claim for more than $100 million in connection with Teledyness sale of two

divisionsin 1995 and 1996.2 The government claims that payment is compelled by Cost
Accounting Standard (ACAS0) 413.50(c)(12), which governs the accounting of pension
costs in the event of aAsegment closing.fl The government contends that the sale of each
of the divisions constitutes a Asegment closing@ under the original and amended CAS
413.50(c)(12). See4 C.F.R. " 413.50(c)(12) (1986); 48 C.F.R. 9904.413-50(c)(12)
(1995). The government argues that under CAS 413.50(c)(12), Teledyne owes the

government a share of the surplus pension assets that Teledyne retained following the

saes3 Tel edyne disputes the government:s claim, and argues that under a correct
interpretation of the original and amended CAS 413.50(c)(12) the government is not
entitled to any share of the pension plan surplus.

Genera Electric Company and General Motors Corporation filed similar actionsin

connection with the sales of divisions within their companies. See General Electric Co. v

United States, No. 99-172C (Fed. Cl. filed Mar. 26, 1999); General Motors Corp. V.

United States, No. 00-40C (Fed. Cl. filed Jan. 27, 2000). General Electric Company (A



GEf) and Genera Motors Corporation (AGM{) have filed motions for partial summary
judgment in each of their own cases, regarding the issues raised in the present action. GE
and GM have also participated in this action as amici curiae. Similarly, Teledyne has
participated as an amicus curiae in GE=s and GM:s cases.

For the reasons set forth below, the court grantsin part and deniesin part the
government=s motion for partial summary judgment. The court also grantsin part and
deniesin part plaintiffs motion for partial summary judgment. The court isissuing

separate rulings in the GE and GM cases based on the decision in the present case.

. BACKGROUND FACTS
A. TheTES Sale

On January 2, 1995, Teledyne sold the assets of Teledyne Electronic Systems (A
TESD) to Litton Industries, Inc. and Litton Systems, Inc. (collectively ALitton@). Pursuant
to the terms of the TES Sales Agreement, Teledyne transferred TES-s government
contracts, with government approval, to Litton. Also pursuant to the terms of the TES
Sales Agreement, Teledyne retained all of the pension plan assets and liabilities
attributable to TES. The TES pension plans became fully funded in 1987, at which time
the government ceased making contributions. All of the TES pension plans assets and

liabilities were retained by Teledyne and are included in Teledyness (now ATI=s) Pension

Plan master trust.4



Following the sale of TES, Teledyness Corporate Administrative Contracting
Officer (ACOf), Henry M. Field, wrote to Teledyne in November 1995, and directed
Teledyne to submit afinal accounting of pension assets and liabilities as required under
the original CAS 413.50(c)(12). The origina CAS 413 callsfor this accounting
whenever thereis aAsegment closing.i. ASegment( is defined under CAS 413 to mean A
one of two or more divisions, product departments, plants, or other subdivisions of an
organization reporting directly to ahome office.i 4 C.F.R. * 413.30(a)(11) (1986). The
term Aclosing@ is not defined. In the event a contractor closes a segment, CAS
413.50(c)(12) expressly provides that the contractor must:

determine the difference between the actuarial liability for the segment and the

market value of the assets allocated to the segment . ... The calculation. . .

shall be made as of the date of the event (e.g., contract termination) that

caused the closing of the segment . . . . The difference between the market

value of the assets and the actuarial liability for the segment represents an
adjustment of previously-determined pension costs.
Id. at " 413.50(c)(12) (emphasis added).

In itsletter to Teledyne, the CO stated that although the segment closing was
governed by the above-noted language, the Cost Accounting Standards Board (ACA SB(),
responsible for promulgating new cost accounting standards, had recently amended CAS
413. See48 C.F.R. " 9904.413. The CO concluded that under the amended 1995 CAS
413.50(c)(12), Teledyne would have to pay over to the government all of the surplus

pension assets attributable to previous government contributions made under all of its

CAS-covered contracts, including contributions made under both flexibly-priced and



firm-fixed-price contracts. The CO explained that the new CAS 413 expressly defined a
Asegment closing@ to include the sale of adivision. 1d. * 9904.413-30(a)(20) (1995). In
addition, the CO noted that the new CAS 413 segment closing provision provided for
both cost and price adjustments. Subparagraph (vii) of the 1995 CAS 413.50(c)(12)
provides: AThe full amount of the Government:s share of an adjustment is alocable,
without limit, as a credit or charge during the cost accounting period in which the event
occurred and contract prices/costs will be adjusted accordingly.@ 1d. * 9904.413-
50(c)(12)(vii) (emphasis added). Although the CO acknowledged that the TES sale pre-
dated the amendmentsto CAS 413, the CO stated that the new CAS 413.50(c)(12)
provided useful guidance in construing the original CAS 413.50(c)(12) and should be
followed to determine the amount owed to the government.

By letter dated December 18, 1995, Teledyne submitted the requested final
accounting of pension assets and liabilities of the TES pension plans, as of the date of the
saleof TES. The TES final accounting provided the following values for the TES
pension assets and liabilities, measured as of December 31, 1994, and computed based on

a 6% expected return:

i Fair Market Value of Pension Assets $82.1 million
i Liabilities $78.8 million
iii.  Surplus Assets $ 3.3 million.

On August 21, 1996, the CO issued afinal decision, asserting a government claim

against Teledyne for $2,883,165 plus interest from the date of the sale of TES. The CO



computed the amount of the government claim by multiplying the amount of the TES
pension surplus by TESs percentage of CAS-covered contracts, including both flexibly-

priced and firm-fixed-price contracts, during the period of years the CO deemed to be

representative of the government:s participation in the TES pension plans.® The CO
stated that hisfinal decision was based on the original CAS 413.50(c)(12), which was
incorporated into TES Contract No. N0019-88-C-0009, the contract open at the time of
the segment closing. But, in fact, the CO applied the cost and price adjustment principles
set forth in the 1995 amendments to CAS 413.50(¢c)(12), and not those included in the
original CAS 413.50(c)(12).

Teledyne filed the present action on December 13, 1996, challenging the CO:s
August 21, 1996 final decision on numerous grounds, and in particular, with respect to
the CO=sreliance on the amended 1995 CAS 413.50(c)(12) as a measure of Teledyness
liability. On February 25, 1997, the government filed a counterclaim against Teledyne
seeking $2,883,165 as an Aadjustment of previousy-determined pension costs.(

After the complaint was filed, sometime in 1997, the CO requested that the
Contractor Insurance/Pension Review (ACIPR() team recompute the amount of the TES
pension surplus using an interest rate assumption of 8.5%, which was the average rate of
return Teledyne received on pension plan assets from 1987 through 1996. Using an
interest rate assumption of 8.5% instead of the 6% rate used by Teledyne, the amount of

the TES pension surplus rose from $3,361,673 to $12,356,000. The CIPR team



subsequently revised its interest rate computation again based on the average 9.71% rate
of return Teledyne obtained on its plan from 1985 through 1994. Using an interest rate
assumption of 9.71% instead of 6% increased the amount of the TES pension surplus
from $3,361,673 to $15,849,000.

Based on these recalculations, by letter dated August 6, 1997, the CO issued a
second Afinal decision of the contracting officer.i The Aadditional final decision( asserted
that the amount of the TES pension surplusis $15,849,000, and it increased the amount
of the government claim to $13,486,000. The new claim was based on the CO-s further
finding that during the relevant period, government contracts amounted to 85.1% of the
TES division=s business and hence 85.1% of the surplus was attributable to government
contributions to the pension plans. Teledyne appeal ed the CO-s second final decision on

September 30, 1997, and the government filed a counterclaim on December 2, 1997, in

the amount of $13,486,000.6
B. TheTVS Sale

On March 31, 1996, following the promulgation of the 1995 amendmentsto CAS
413, Teledyne sold Teledyne Vehicle Systems (ATV Si) to General Dynamics Land
Systems, Inc. (AGDLS)). At the time of the sale, Teledyne had two firm-fixed-price
contracts with the government: (1) Contract No. DAAEQ70-95-C-0491 for 150
crankshafts at atotal contract value of $1,392,535 (dated June 2, 1995); and (2) Contract

No. DAEEQ7-95-C-0617 for the provision of fuel kits and related items at a total contract



value of $1,500,912 (dated August 3, 1995). Both contracts were subject to full CAS
coverage.

Pursuant to the terms of the TV S Sales Agreement, TV Ss government contracts
were transferred to GDL S with the consent of the government. Also pursuant to the
terms of the TV S Sales Agreement, Teledyne transferred $35,000,000 of the TVS
pension assets to GDL Sto cover the pension liabilities for the TV S pension participants.
Teledyne retained the remaining TV S pension assets, as well as the retiree pension
liabilities and retiree medical liabilities for former vested TVS employees. The TVS
pension plans had become fully funded as of 1986, at which time the government ceased

making contributions to the plans. Aswith the TES sale, the TV S pension plans assets

remain in the Teledyne-ATI Pension Plan master trust.’

In response to the CO=s demand for a segment closing accounting, Teledyne,
following the terms of the amended CAS 413.50(c)(12), transmitted to the CO afina
accounting for the TV S pension surplusin November 1996. Using a 6% interest rate
assumption, Teledyne identified a $115,578,000 pension plan surplus attributable to the
government:zs historic pension contributions. By letter dated July 14, 1997, the CO
rendered afinal decision, asserting, pursuant to the amended CAS 413.50(¢c)(12), a

government claim against Teledyne for $117,329,351 plus interest from the date of the

saleof TVS.8

On November 18, 1997, Teledynetimely appealed the CO=sfinal TV S decision to



thiscourt. Initscomplaint, Teledyne asserted that, (1) the new CAS 413 does not apply A
retroactivelyl to pension surpluses arising from pension costs paid by the government
under contracts that include the original CAS 413.50(c)(12), and (2) under the original
CAS 413.50(c)(12), the government is not entitled to any portion of the surplus pension
assets attributable to the TV S sale. On January 20, 1998, the government filed a
counterclaim in the amount of $117,329,351.
1. THE PRESENT ACTION

Following discovery the parties began briefing the threshold legal issues regarding
the meaning and applicability of the original and the amended CAS 413.50(c)(12) to the

TESand TVSsales. Asnoted, while the parties were briefing these issues, other cases

were filed by GE and GM raising similar issues.9 Because the court has considered the
arguments of GE and GM in deciding the present case, the facts of those two cases are
also summarized below.

GE:s case involvesits sale of two business segmentsin 1993 C the GE Aerospace
sale and the GE Machinery Apparatus Operation (AMAQ() sale. Initscomplaint, GE
challenges the CO:s February 24, 1999 final decision that the government is entitled to a
segment closing adjustments from both sales in the amount of $530.7 million plus
compound interest of $419.4 million, pursuant to CAS 413.50(c)(12). GE has not only
challenged the CO:s decision, but also seeks payment from the government of $539.2

million as an adjustment for pension costs and post retirement medical benefit costs



arising from GE:=s sales of the two segments.

GM filed its case in this court on January 27, 2000. GM:=s case arises out of its
1993 sale of its Allison Gas Turbine division. Unlike the pension plansin Teledyne and
GE, which were fully funded by 1987, at the time of the Allison segment closing the
subject GM pension plans were under funded. That is, for each GM pension plan, the

market value of the assets of the pension plan was significantly less than its actuarial

liabilities. 10 In its complaint, GM contends that it is entitled to $311,450,592 plus
interest from the government, pursuant to CAS 413.50(c)(12), either under the CAS itself

or as an equitable adjustment due to a mandatory Achange in accounting practicell under

FAR 52.230-2(a)(4)(i).11 The government denies GM:s claims under the CAS and the
FAR.

Following the conclusion of briefing on the cross motions for partial summary
judgment in the present action, GE, GM, and the government filed cross motions for
partial summary judgment on the proper interpretation and applicability of both the
original and the amended 1995 version of CAS 413.50(c)(12) to the GM and GE segment
closings. Teledyne and GE submitted amicus curiae briefsin the GM case, and Teledyne
and GM submitted amicus curiae briefs in the GE case. The parties completed briefing
on the motions for partial summary judgment in all three cases on April 4, 2001. The
court heard oral argument in all three cases on April 12, 2001.

V. SUMMARY JUDGMENT STANDARD



Summary judgment is appropriate where there are no genuine issues of material
fact in dispute and the moving party is entitled to judgment as a matter of law. See Rules

of the Court of Federal Claims 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247

(1986). Here, there are no disputed issues of fact and both sides agree that determining
the proper interpretation of the original and amended CAS 413.50(c)(12) is a question of

law, which may properly be resolved on summary judgment. See Perry v. Martin

Marietta Corp., 47 F.3d 1134, 1137 (Fed. Cir. 1995); United States v. Boeing Co., 802

F.2d 1390, 1393 (Fed. Cir. 1986) (citations omittecl).12
V. REGULATORY HISTORY AND AGENCY INTERPRETATIONS
At issue in this matter is the proper interpretation of the original CAS
413.50(c)(12) and CAS 413.50(c)(12) as amended in 1995. In deciding the meaning of
CAS 413.50(c)(12), both the original and the amended 1995 version, the court must be
guided by the Cost Accounting Standard Board:s, or ACA SB:=s,i intent in promulgating
the two standards. Perry, 47 F.3d at 1137. The Federal Circuit set forth the proper focus
for interpreting CASB promulgations in Perry, where it stated:
This case requires interpretation of two FAR provisions, FAR 52.230-3 and
52.230-4, which were incorporated into [the contractor:s] CAS-covered
contracts. These FAR provisions were intended to implement the CAS, the
CAS being the source for the language and authority for these provisions of
the FAR. Thus our task in interpreting the meaning of these FAR

provisions is ultimately to ascertain the CASB:s intended meaning when it
promulgated the CAS.

Id. (emphasis added) (citing Riverside Research Inst. v. United States, 860 F.2d 420, 422




(Fed Cir. 1988)). Thus, by way of background, the court will first look to the authority of
the CASB, the regulatory framework within which CAS 413 operates, its plain language,
and its regulatory history to determine the proper meaning of the original and amended
CAS 413.50(c)(12).

A. The CASB

CAS 413 was originally promulgated in 1978 under the authority granted to the
CASB in the Defense Production Act Amendments of 1970, Pub. L. No. 91-379, " 719,
84 Stat. 796 (1970), codified at 50 U.S.C. App. " 2168 (repealed 1988) (hereinafter APub.
L. No. 91-379, * 7190). Theoriginal CASB was an agent of Congress, independent of
the executive branch, consisting of the Comptroller General and four other members
appointed by the Comptroller General. Pub. L. No. 91-739, * 719(a).

Under the Act, the CASB was given the authority to Apromulgate cost-accounting
standards designed to achieve uniformity and consistency in the cost-accounting
principles followed by defense contractors and subcontractors under Federal contracts.d
Id. * 719(g). In addition to promulgating cost accounting standards, the CASB was
authorized Ato make, promulgate, amend, and rescind rules and regulations for the
implementation of cost-accounting standards.f 1d. * 719(h)(1).

Although Congress gave the CASB wide authority in promulgating standards
governing the measurement, assignment, and allocation of costs, Congress gave the

CASB only very limited authority over cost Aallowability@ or other matters related to the



pricing of contracts13 Thisis because allowability and pricing are generaly left to the
discretion of the procuring agency.

Thus, as ageneral rule, the original CAS regulate the allocation of coststo cost
objectives but do not regulate issues of cost allowability. Asthe CASB:s May 1977

Restatement of Objectives, Policies and Concepts states:
Allowability is a procurement concept affecting contract price and in most casesis
established in regulatory or contractual provisions. An agency:-s policies on
allowability of costs may be derived from law and are generally embodied
in its procurement regulations. . . .
Allocability is an accounting concept involving the ascertainment of contract cost;
it results from a relationship between a cost and a cost objective such that
the cost objective appropriately bears all of a portion of thecost . . . .
Cost Accounting Standards provide for the definition and measurement of costs,
the assignment of costs to particular cost accounting periods, and the
determination of the bases for the direct and indirect alocation of the total
assigned costs to the contracts and other cost objectives of these periods.
The use of Cost Accounting Standards has no direct bearing on the
allowability of those individual items of cost which are subject to
limitations or exclusions set forth in the contract or which are otherwise
specified as unallowable by the Government.

Cost Accounting Standards Board Restatement of Objectives, Policies and Concepts

(May 1977), reprinted in Cost Accounting Standards Guide (CCH) & 2915 (1984)

(emphasis added).

This distinction between allocability under the CAS and allowability under the
FAR iswell recognized. The Federal Circuit has held that with respect to allocation of
costs, the CAS supersedes any agency-specific regulation to the extent the regulation is

inconsistent with the CAS. Ricev. Martin Marietta Corp., 13 F.3d 1563, 1565 n.2 (Fed.




Cir. 1993) (citing Boeing, 802 F.2d at 1395). Conversely, the Federal Circuit has aso
held that procuring agencies retain Asole authority@ with respect to the allowability of
costs. Id. at 1566 (citing Boeing, 802 F.2d at 1394). Accordingly, the fact that acost is
properly allocated under the CAS, does not necessarily mean that the cost is allowable
under the FAR or other governing regulations. Boeing, 802 F.2d at 1394 (holding that A
not all costs are deemed reasonable just because they have been incurred and measured,
allocated and assigned in accordance with CAS requirements{) (citations omitted).

During the years that the original CASB was in existence, from 1970 through
1988, the CASB promulgated nineteen cost accounting standards. A new CASB was
established in 1988 under the Office of Federal Procurement Policy Act of 1988 (A
OFPPA(). 41 U.S.C. " 422 (1994 & Supp. V 1999). Under the OFPPA, the original
nineteen cost accounting standards, including CAS 413, remain in effect unless and until
they are amended, superseded, or rescinded by the CASB. 1d. " 422(j)(1).

The CAS apply to negotiated government contracts and subcontracts, including
both flexibly-priced and firm-fixed-price contracts. 48 C.F.R. * 9903.201-1(a)-(b)

(2000). The CAS are incorporated into government contracts pursuant to the ACost

Accounting Standards clause (ACAS clausel), FAR 52.230-2(a).14 1d. * 52.230(a).
Under the CAS clause, contractors are required to comply with all CASin effect at the
time of award and to prospectively comply with any modifications or amendments to

CAS. Id. " 52.230-2(a)(3). Inthisconnection, in the event a contractor is required to



make a change to its cost accounting practices, which affects contract cost, the contractor
is entitled to an equitable adjustment under the changes clause of the contract. 1d. *
52.230-2(a)(4)(i) The equitable adjustment provision of the CAS clause expressly
provides that the contractor shall, A[a]gree to an equitable adjustment as provided in the
Changes clause of this contract if the contract cost is affected by a change which,
pursuant to subparagraph (a)(3) of this clause, the Contractor is required to make to the
Contractor:s established cost accounting practices.i 1d. Similarly, if the contractor fails
to comply with the CAS or the contractor-s disclosed cost accounting practices, the CAS
clause provides that the contractor shall agree to an equitable adjustment to the contract
price or cost allowance. Id. * 52.230-2(a)(5).

B. The Original CAS 413.50(c)(12)

CAS 413 and its companion provision on pensions, CAS 412, were promul gated
to govern the measurement, assignment, and allocation of pension costs to government
contracts. Inthe preambleto CAS 412, originally promulgated in 1975, the CASB
explained the necessity of having specific cost accounting standards to address cost
accounting for pension costs under government contracts:

The need for such measurement and assignment criteria for contracts is

particularly critical because of the long-range projections used in

computing pension cost and because the many techniques available for
measuring and assigning such cost have significant impacts there-on. The
significant amounts involved in annual pension cost calculations, the
changes in the mix of contractors Government and commercial business,
and the settlement of individual contracts long before actual pension costs
can be determined create a special need to provide criteria relative to the

assignment of pension costs among cost accounting periods and the
allocation of such costs to the cost objectives of the periods.



40 Fed. Reg. 43,873, 43,874 (Sept. 24, 1975).

The original CAS 412, requires, inter alia, government contractors with contracts
subject to the CAS to measure annually their pension plan assets and liabilities and to
alocate pension plan gains and losses to their various contracts. 4 C.F.R. " 412.20
(1986). To thisend, with respect to defined-benefit pension plans such as those at issue
here, CAS 412 requires that the amount of pension cost for each cost accounting period
be measured using Aan actuarial cost method.( 1d. * 412.40(b)(1). CAS 412 further
provides that fluctuations reflected by the annual measurement of pension costs should be
amortized over aperiod of years. Id. " 412.50(a)(1).

CAS 413 was promulgated in 1978 to address some additional issuesrelating to

the amortization of pension plan gains and losses that had been left open by CAS 412.

CAS 413 became effective on March 10, 1978.15 |d. * 413.80(a). The CASB explained

itsintent in promulgating CAS 413 asfollows:
A purpose of this Standard is to provide guidance for adjusting pension cost by
measuring actuarial gains and losses and assigning such gains and losses to
cost accounting periods. The Standard also provides the bases on which
pension cost shall be allocated to segments of an organization. The
provisions of this Cost Accounting Standard should enhance uniformity and
consistency in accounting for pension costs.

Id. " 413.20. In particular, CAS 413 provides that actuarial gains and losses shall be
calculated annually and assigned to specific cost accounting periods, * 413.40(a), and that
pension costs shall be alocated to segments of an organization, * 413.40(c). Id. * 413.40.

In addition, CAS 413 requires that actuarial gains and losses shall be amortized over a



15- year period. 1d. * 413.50(a)(2).

Important to this case, CAS 413 also addresses how actuarial gains and losses
relating to pension costs should be treated when there is aAsegment closing.f 1d. *
413.50(c)(12). The CASB recognized that aAsegment closing@ presents a unique
situation that requires a separate accounting treatment because the contractor no longer
has the ability to amortize ongoing actuarial gains or losses over future periods. Asthe
CASB noted in the preamble accompanying the final rule published in the Federa
Register:

Asagenera rule, [CAS413] . . . isbased on the concept that material actuarial

gains and losses applicable to a segment will be taken into account in future

cost accounting periods in determining the costs for the segment. However,

a problem arisesin cases where a segment is closed. Because there are no

future periods in which to adjust previously-determined pension costs

applicable to that segment, a means must be developed to provide a basis

for adjusting such costs. This adjustment is not an actuarial gain or loss as

defined in the Standard.

Id. Pt. 413, Preamble A (emphasis added). Thus, the CASB included the segment closing
provision Ato serve as abasis for recognizing and adjusting pension costs previously
allocated to the segment being terminated.i Id.

Asrequired under the original CASB:s authorizing legislation, CAS 413 went
through several revisions and rounds of public comment. Pub. L. 91-379, * 719(i). In
June 1976, the CASB staff circulated approximately 900 copies of a preliminary draft of

the proposed CAS 413 to alarge cross-section of companies, government agencies,

professional and trade associations, actuaries, and other individuals. Cost Accounting



Standards Board, Staff Paper, Cost Accounting Standard, Adjustment and Allocation of
Pension Cost (Jan. 7, 1977). With respect to segment closings, the June 18, 1976 staff
draft CAS 413 provided:

If al, or substantially all, of asegment is closed, and a significant number of

employees are thereby separated from the plan, the contractor shall

compute a net gain or loss from the plan applicable to that segment . . . .

The net gain (or loss) shall be used as a basis for determining any

appropriate adjustments consistent with existing Government contract

regulations. If the contracting parties agree, the net gain or loss may be
assigned to the current or ensuing cost accounting period.
(Emphasis added).

On February 3, 1977, the CASB formally proposed a draft of CAS 413 and
published it in the Federal Register. 42 Fed. Reg. 6591 (Feb. 3, 1977). The proposed
CAS 413 segment closing provision, as published in the Federal Register, provided in
relevant part: Aif a segment is closed and a significant number of employees are thereby
terminated from the plan, the contractor shall compute a net gain or loss from the plan
applicableto that segment . . .. The net gain or loss from the plan for the segment shall
be used as a basis for negotiating any appropriate adjustments.i 1d. at 6596, *
413.50(c)(13) (emphasis added).

Subsequently, on July 20, 1977, the CASB published itsfinal rule for CAS413in
the Federal Register. 42 Fed. Reg. 37,191, 37,191-99 (Jul. 20, 1977). Theoriginal CAS
413.50(c)(12) provides:

If a segment is closed, the contractor shall determine the difference between the

actuarial liability for the segment and the market value of the assets

allocated to the segment, irrespective of whether or not the pension plan is
terminated. The determination of the actuarial liability shall give



consideration to any requirements imposed by agencies of the United States
Government. In computing the market value of assets for the segment, if
the contractor has not already allocated assets to the segment, such an
alocation shall be made in accordance with the requirements of paragraph
(©)(5)(i) and (ii) of this section. The market value of the assets allocated to
the segment shall be the segment:s proportionate share of the total market
value of the assets of the pension fund. The calculation of the difference
between the market value of the assets and the actuarial liability shall be
made as of the date of the event (e.g., contract termination) that caused the
closing of the segment. If such adate cannot be readily determined, or if its
use can result in an inequitable calculation, the contracting parties shall
agree on an appropriate date. The difference between the market value of
the assets and the actuarial liability for the segment represents an
adjustment of previously- determined pension costs.

Id. at 37,198, " 413.50(c)(12) (emphasis added).

As noted above, although the accounting required under CAS 413.50(c)(12) is
triggered only when a Asegment( isAclosed,i CAS 413 only defined Asegment,@ and did
not define the term Aclosed.f)' Again, Asegment( is defined as A[o]ne of two or more
divisions, product departments, plants, or other subdivisions of an organization reporting
directly to ahome office, usualy identified with responsibility for profit and/or producing
aproduct or service.l 4 C.F.R. " 413.30(a)(11).

CAS 413 includes variousillustrations to assist the government and contractors
with application of the standard. Id. * 413.60. In CAS 413.60(c)(8), the CASB provided
the following illustration of the adjustment required in the event of a segment closing:

Contractor K has afive-year contract to operate a Government-owned facility. The

employees of that facility are covered by the contractor's overall defined-

benefit pension plan which covers salaried and hourly employees at other
locations. At the conclusion of the five-year period, the Government
decides not to renew the contract. Although some employees are hired by

the successor contractor, as far as Contractor K is concerned, the facility is
closed. Pursuant to " 413.50(c)(12), Contractor K must compute an



unfunded actuarial liability for the pension plan for that facility. The
contractor first calculates the actuarial liability as of the date that contract
expired. Because many of Contractor K's employees are terminated from
the pension plan, the Internal Revenue Service considers it to be a partial
plan termination, and thus requires that the terminated employees become
fully vested in their accrued benefits to the extent such benefits are funded.
Taking this factor into consideration, the actuary calculates the actuarial
liability as amounting to $12.5 million. The contractor must then determine
the market value of the pension fund assets allocable to the facility. . .. In
this case, the market value of the segment's assets amounted to $13.8
million. Thus, for this facility the value of pension fund assets exceeded
the actuarial liability by $1.3 million. This amount indicates the extent to
which the Government over-contributed to the pension plan for the segment
and, accordingly, indicates the extent to which prior years pension costs
are subject to adjustment.

1d. * 413.60(c)(8) (emphasis added).

C.  The1995 Amended CAS 413.50(c)(12)

As noted above, in 1988 Congress established anew CASB under the OFPPA.16
41 U.S.C. " 422. The new CASB was tasked with amending CAS 412 and CAS 413 to
address certain issues that had arisen in connection with the application of the original
CAS 412 and CAS 413. 60 Fed. Reg. 16,534, 16,534 (March 30, 1995). More
specifically, when CAS 412 and CAS 413 were originally promulgated the primary
concern was that pension funds were not fully funded, whereas when the new CASB was
considering its revisions, the concern had shifted to the problems associated with over

funded pension plans. Asthe CASB explained in the Background section to the amended



CAS 412 and CAS 413:

Adequate or minimum, rather than excess funding, concerned pension managers of

that era. Over the intervening years, government contractors pension plans

have become more adequately funded. At the same time, limits on the

maximum amount of benefits that can be provided by a qualified pension

plan have been considerably constrained in real terms. At the time the

previous coverage was promulgated, there was little or no inconsistency

between an orderly method of accruing pension costs and a contractor-s

ability to concurrently fund those accruals. . . .

To address questions concerning overfunded pension plans, the Board added

coverage to CAS [413] defining what constitutes a segment closing and

providing greater specificity regarding accounting for pension costs when
segments are closed or pension plans are terminated.
1d. at 16,534-35.

The reasons for over funded pension plans can be traced to changes in the tax
laws, the economic market, and the diminishing size of the defense industry labor force.
After the original pension cost accounting standards were enacted, the Tax Reform Act of
1986 and the Omnibus Budget Reconciliation Act of 1987 (\OBRA{) amended the
federal tax code to prohibit over funding of pension plans by establishing a Afull-funding@
limitation on the tax deductibility of contractors contributions to pension plans. Id. at
16,534. Thisfull-funding limitation was not consistent with certain CAS provisions that
required contractors to continue making contributions in order to ensure that future years
contributions would remain allowable. 1d. The CASB resolved the conflict between the
CAS and the full-funding limitations in the tax law with the 1995 amendmentsto CAS
412 and 413. 1d. In addition, market forces contributed to the creation of significantly

over funded pension plans. In a 1991 Staff Discussion Paper, the CASB noted that the



combination of unprecedented growth in the stock market and the reduction in size of the
labor force employed by the national defense industry led to billions of dollars in pension
plan surpluses. Cost Accounting Standards Bd., Staff Discussion Paper, AAccounting for
Fully-funded Defined Benefit Pension Plans,i at 4-5, 8 (Aug. 19, 1991).

In response to these changes in the pension fund arena, the government began to
act. First, in August 1989 the FAR was amended to provide the government with a share
of the pension surplus taken out of the pension plan funds upon a contractor:=s termination
of itspension plans. In the preamble to the FAR amendments the FAR Council noted
that contractors were terminating pension plans and keeping the excess funds for their
own use:

Charges for pension costs have been accepted on Government contracts on the

basis that funding was irrevocable and therefore that the Government would

participate in all gains and losses incurred by pension plans. In recent

years, many pension plans have been terminated and excess pension plan

assets have reverted to and have been used by the sponsoring company for

other purposes. Such proceeds represent an adjustment of prior period-s

pension costs. If the actual cost had been known, the prices the

Government previously paid would have been reduced commensurately.

52 Fed. Reg. 4084, at 4084 (Feb. 9, 1987) (codified at 48 C.F.R. * 31.205-6(j), effective
September 30, 1989).

Next, in 1993, the Office of the Inspector General for the Department of Defense
issued an oversight report that identified the differing and conflicting interpretations of
the CAS 413 segment closing provision:

Unclear provisionsin CAS 413.50(c)(12) and FAR 31.205-6(j) continue to make it

difficult to settle pension issues. As a result, the Government has not
received its fair share of pension plan excess assets amounting to $114.6



million for those unresolved pension plan terminations and business
segment closings.

We aso found there are disagreements between the DLA [ADefense Logistic
Agency(] and the DCAA on how to implement the CAS 413.50(c)(12)
provision for adjusting previously determined costs. The DCAA interprets
the CAS 413 to require the contractor to account for all pension fund assets
and liabilities related to a closed segment and to adjust previously
determined pension costs alocated to al the CAS covered contracts.
Support for that position isin the CAS contract clause at the FAR 52.230-3,
which stipulates that contractor failure to comply or follow a prescribed
CAS entitles the Government to cost recovery on al contracts. Instead of
referring to the CAS contract clause, the DLA has accepted an adjustment
In accordance with the credits provision in FAR 31.201-5 that results in
cost recovery on cost type contracts only.

Office of the Assistant Inspector General for Audit Policy and Oversight, Office of the
Inspector General, Dept. of Defense, Rpt. on Dept. of Defense Oversight of Defense
Contractor Pension Plans, No. APO 93-011, at 6 (May 7, 1993).

In response to the concerns of the Inspector General and others, the CASB
amended CAS 413in 1995. The CASB-s amendments to CAS 413 made two significant
changes. First, the 1995 CAS 413 added a specific definition of the phrase Asegment
closingd to expressly include the sale of adivision. CAS 413.30(a)(20) provides as
follows:

Segment closing means that a segment has (i) been sold or ownership has been

otherwise transferred, (ii) discontinued operations, or (iii) discontinued

doing or actively seeking Government business under contracts subject to
this Standard.

48 C.F.R. " 9904.413-30(a)(20) (1995).

Second, the 1995 CAS 413 established a specific formulafor allocating a pension



surplus or deficit between the government and the contractor. In this connection, while
the amended segment closing provision retains the origina CAS 413.50(¢)(12) language
regarding the calculation of the adjustment, it goes on to explain in detail how the
adjustment should be applied. In particular, subsections (vi) and (vii) of the amended

CAS 413.50(c)(12) provide asfollows:
(vi) The Government:s share of the adjustment amount determined for a segment
shall be the product of the adjustment amount and a fraction. The
adjustment amount shall be reduced for any excise tax imposed upon assets
withdrawn from the funding agency of a qualified pension plan. The
numerator of such fraction shall be the sum of the pension plan costs
allocated to al contracts and subcontracts (including Foreign Military
Sales) subject to this Standard during a period of years representative of the
Government's participation in the pension plan. The denominator of such
fraction shall be the total pension costs assigned to cost accounting periods
during those same years. This amount shall represent an adjustment of
contract prices or cost allowance as appropriate. The adjustment may be
recognized by modifying a single contract, several but not al contracts, or
all contracts, or by use of any other suitable technique.
(vii) The full amount of the Government's share of an adjustment is allocable,
without limit, as a credit or charge during the cost accounting period in
which the event occurred and contract prices/costs will be adjusted
accordingly. However, if the contractor continues to perform Government
contracts, the contracting parties may negotiate an amortization schedule,
including interest adjustments. Any amortization agreement shall consider
the magnitude of the adjustment credit or charge, and the size and nature of
the continuing contracts.

1d. * 9904.413-50(c)(12) (emphasis added). These subsections are noteworthy additions
to CAS 413.50(¢)(12) because they expressly provide for recovery of the surplus or
deficit pension assets under both flexibly-priced contracts and firm-fixed-price contracts.

The 1995 CAS 413 also contains specific provisions governing the effective date

of the provision and the method by which contractors shall transition from accounting for



pension costs under the original CAS 413 to accounting for pension costs under the 1995

CAS413. CAS413.63 setsforth the effective date of the provision as follows:
(a) This Standard is effective as of March 30, 1995.
(b) This Standard shall be followed by each contractor on or after the start of its
next cost accounting period beginning after the receipt of a contract or
subcontract to which this Standard is applicable.
(c) Contractors with prior CAS-covered contracts with full coverage shall continue
to follow Standard 9904.413 in effect prior to March 30, 1995, until this
Standard, effective March 30, 1995, becomes applicable following receipt
of a contract or subcontract to which this revised Standard applies.

1d. * 9904.413-63(8)-(C) (1995).

The transition provision, CAS 413.64, further provides that:

(a) To be acceptable, any method of transition from compliance with Standard
9904.413 in effect prior to March 30, 1995, to compliance with Standard
9904.413 in effect as of March 30, 1995, must follow the equitable
principle that costs, which have been previously provided for, shall not be
redundantly provided for under revised methods. Conversely, costs that
have not previously been provided for must be provided for under the
revised method. . . .

(c) .. . this Standard, effective March 30, 1995, clarifies, but is not intended to
create, rights of the contracting parties, and specifies techniques for
determining adjustments pursuant to 9904.413-50(c)(12). These rights and
techniques should be used to resolve outstanding issues that will affect
pension costs of contracts subject to this Standard. . . . .

(e) All adjustments shall be prospective only. However, costs/prices of prior and
existing contracts not subject to price adjustment may be considered in
determining the appropriate transition method or adjustment amount for
the computation of costs/prices of contracts subject to this Standard.

1d. * 9904.413-64(a), (c), (€) (1995) (emphasis added).
D. Defense Contract Management Command:s Policy Change Notice 99-295
Following promulgation of the 1995 amendments to CAS 413, the government

took the position that the 1995 amendments to CAS 413.50(c)(12) reflected the proper



interpretation of the original CAS 413.50(c)(12). As support for its position, the
government relied on the transition provision, CAS 413.64(c), which provides that the
1995 CAS 413 Aclarifies, but is not intended to create, rights of the contracting parties.i
Relying on this language, the government maintained that in the event of a segment
closing, whether before or after the effective date of the new CAS 413, the government is
entitled to a current period adjustment in the amount of its proportionate share of the
pension surplus attributable to all CAS-covered contracts, including both firm-fixed-price
and flexibly-priced contracts. Also consistent with the 1995 version of CAS 413, the
government interpreted the term Asegment closing@ under the original CAS 413.50(c)(12)
to include a contractor=s sale of adivision.

In September 1999, the Defense Contract Management Command (ADCM C{)
officially changed its position with respect to the application of the 1995 CAS
413.50(c)(12) to firm-fixed-price contracts. See DCMC Policy Change Notice No. 99-
925 (September 2, 1999). The change in position was precipitated by the Armed Services

Board of Contract Appeals decision in Gould, Inc., ASBCA No. 46759, 97-2 BCA &

29,254, at 145,531 (Sept. 19, 1997). In particular, the Gould decision addressed the
applicability of the original CAS 413.50(c)(12) to Gould:s sale of five divisions or
segmentsin 1987 and 1988. 1d. The ASBCA upheld the government:s position that
Gould:s sale of the five divisions constituted segment closings under the original CAS
413. 1d. at 145,536. However, the ASBCA rejected the government=s contention that the

1995 CAS 413 clarifies the meaning of the segment closing adjustment called for under



the original CAS413. 1d. at 145,547. Instead, the ASBCA determined that Aany >
adjustment of previously-determined pension costs should be reflected on [Goul d:s
books as an adjustment to pension cost in the period of the segment closing.f 1d. at
145,546.

The ASBCA further concluded that the government was not entitled to recover the
portion of the pension surplus alocable to Gould-s firm-fixed-price contracts. 1d. at
145,547. The ASBCA reasoned that the plain language of CAS 413.50(c)(12) Arefersto
an adjustment of costs as opposed to an adjustment of prices.; Id. Because firm-fixed-
price contracts are not adjusted for changesin costs, FAR 16.202-1, the only way to

recoup the surplus under firm-fixed-priced contracts would be through an agreement for a

price adjustment.17 In addition, the ASBCA found that the administrative history of the
original CAS 413.50(c)(12) Asupports an interpretation that the CAS Board intended to
resolve the cost issues relating to the adjustment as opposed to the pricing issues.i Id.
The DCMC:s Policy Change Notice No. 99-295 states in pertinent part:
Pursuant to Gould, 97-2 BCA P 29,254, firm-fixed-price contracts entered into
prior to the applicable date of the revised CAS 413 shall be excluded from
the calculation of the pension adjustment at segment closing.
Firm-fixed-price contracts entered into after the applicable date of the revised CAS
413 shall be included in the calculation of the pension adjustment at
segment closing.
DCMC Policy Change Notice No. 99-295 (September 2, 1999). The government

contends that its position in this case, aswell asin the GE and GM cases, is the same as

that adopted by the ASBCA in Gould, Inc. and reflected in DCMC:=s policy change.




VI. THEMERITS

It isagainst this complex regulatory backdrop that the court will first analyze the
TES sale, which occurred under the original CAS 413, and then the TV S sale, which
occurred after CAS 413 was amended in 1995. The court notes that GE-s sales of the GE
Aerospace and GE MAO divisions and GM:s sale of the Allison Turbine Gas division
also pre-date the amended CAS. Accordingly, the court will examine GE:=s and GM:s
arguments when it examines the TES sale.

A. TheTES Sale

1. The Sale of a Segment IsaASegment Closing@ Under the Original CAS

413.50(c)(12)

At the outset, the court must first decide whether the original CAS 413 segment
closing provisionistriggered, if at all, by the sale of the TES division. Teledyne argues
that the Asalef of TES to Litton was not aAsegment closing@ under the original CAS
413.50(c)(12). Teledyne contendsthat the original CAS 413 extends only to situations
where the segment stops operating altogether, and does not extend to situations where the
segment is sold and continues under anew owner. Because TES continued as an ongoing
concern with Litton, Teledyne argues that the TES sale was not a Asegment closing.@

Teledyne begins its argument with the dictionary definition of the word Aclosel
when used in connection with abusiness. Teledyne quotes the Webster Dictionary
definition, which states that to Aclosell a business means to Astop or suspend [its]

operations.fi (Webster-s New World Dictionary (2d col. ed. 1986)). Teledyne aso cites




Blacks Law Dictionary, which defines Aclosing@ a business to mean A[t]o finish, bring to
an end, conclude, terminate, complete, wind up . . . [t]o suspend or stop operations of .0 (

Blacks Law Dictionary (5th ed. 1979)). Teledyne argues that these definitions

demonstrate that CAS 413 istriggered only when aAsegment(l ceases operations.

Next, Teledyne argues that its plain reading of Aclosef is confirmed by the
Illustrations accompanying the original CAS 413. In Teledyness view, the segment
closing illustration in CAS 413.60(c)(8), quoted above, does not describe its sale of TES
because in that illustration, the CASB indicated that CAS 413.50(c)(12) would only be
triggered when the segment itself ceased operations. See4 C.F.R. " 413.60(c)(8). Inthe
Illustration, the segment closing provision is triggered when a government-owned-
contractor-operated (AGOCOQ() facility loses its government contract and terminates its
business. 1d. Unlike theillustration, Teledyne argues, TES will continue operations
under Litton. Teledyne further assertsthat the illustration in CAS 413.60(c)(5) more
adequately depictsthe TES sdle. Seeid. * 413.60(c)(5). Intheillustrationin CAS
413.60(c)(5), when a segment is acquired by another contractor and all pension liabilities
are transferred to that new contractor, the CASB does not characterizethe saleasa
segment closing. Id.

Finally, Teledyne argues that the regulatory history supportsits view that a sale of
asegment is not asegment closing. Teledyne pointsto aMay 14, 1976 Background
Paper by the CASB staff that explains: ABecause the plan is terminated for that business

unit and the business unit is no longer a going concern, the Standard requires that assets



be valued at market.i Letter, Cost Accounting Standards Board, Background Paper, Cost
Accounting Standard, Composition, Measurement, and Allocability of Pension Cost,
Arthur Schoenhaut to CASB Members, at 20 (August 29, 1974) (emphasis added).
Similarly, in the 1977 proposed draft standard, the CASB staff pointed out that Athe
proposed Standard applies the provision to segments whose constr uctive operations cease
to exist. At the suggestion of several commentators, a revision was made to Section
413.50(c) to set forth the contrast between on-going and closed segments.i Letter, Cost
Accounting Standards Board, Staff Paper, Cost Accounting Standard, Adjustment and
Allocation of Pension Cost, Arthur Schoenhaut to CASB Members, at 29 (January 17,
1977) (emphasis added). Teledyne notes that these statements confirm that the CASB
staff was concerned with a segment closing only when the business unit was no longer
ongoing.

The government argues that Teledyness reading of CAS 413.50(c)(12) is cramped,
and that Teledynes argument defeats the purpose of the original CAS 413 segment
closing provision. In the government:s view, the CAS 413 segment closing provisionis
triggered when the contractor:s decision to cease operations or sell the segment makes it
impossible for the government to recoup the surplus attributabl e to the government:s
contributions through adjustments to future accounting periods. The government argues
that by linking the application of CAS 413.50(c)(12) to the complete cessation of a
segment:s operations, Teledyne fundamentally misapprehends the intent and purpose of

the standard. The focus of CAS 413.50(c)(12), according to the government, is properly



on whether there are future accounting periods in which to amortize actuarial gains and
losses and to adjust previously-determined pension costs. If the Asalef of the segment
results in the government:s inability to amortize against future cost accounting periods,
the sale amounts to a Asegment closing.(

The court agrees with the government that the sale of the TES division was aA
segment closing@ within the meaning of the original CAS 413.50(c)(12). Because
Teledyne sold TES to Litton, even though it retained responsibility for the defined-benefit
pensions, the segment Aclosedi for Teledyness purposes, despite the fact that the work of
the segment continued under Litton:s ownership. The CAS 413 segment closing
adjustment was triggered because Teledyne retained responsibility for the pensions, but
not the contracts over which the gains and losses attributabl e to the government:s share of
pension costs would ordinarily be amortized.

Contrary to Teledyness argument, the court:=s finding is confirmed by the
illustration in CAS 413.60(c)(8), quoted above. Inillustration CAS 413.60(c)(8),
Contractor K isreplaced by a successor contractor, who will continue operations at the
GOCO facility. 4 C.F.R. " 413.60(c)(8). Infact, theillustration notes that the successor
contractor will hire some of Contractor K:=s employees to continue the work. 1d. Thus,
the example expresses in plain terms that so long as Contractor K no longer has the
contract, the business is closed, regardless of the fact that the work will continue with the
new contractor: AAlthough some employees are hired by the successor contractor, as far

as Contractor K is concerned, the facility is closedi@ and Contractor K Amust compute an



unfunded actuarial liability for the pension plan for that facility.i Id.

Teledyneisin the same position as Contractor K in illustration CAS 413.60(c)(8).
Teledyne sold the TES segment to Litton, who will continue the business with some
former Teledyne employees. Asfar as Teledyneis concerned, however, the TES
segment is closed, and therefore Teledyne must compute an unfunded actuarial liability
for the pension plan for the segment. Asthe CASB stated in the preamble to the original
CAS 413, where Athere are no future periods in which to adjust previously-determined
pension costs applicable to that segment, i the contractor must perform afinal segment
closing adjustment. 1d. Pt. 413, Preamble A.

In view of the foregoing, Teledyness contention that it isin the same position as
the contractors discussed in the illustration at CAS 413.60(c)(5) is also unsupported. In
that illustration, the segment closing provision is not triggered because the new segment
owner aso takes on the responsibility for the pension plans. Id. * 413.60(c)(5). In that
circumstance, because the new owner continues to have government contracts against
which pension gains and losses can be amortized, the segment closing adjustment is not
triggered.

Finally, the court notes that every other tribunal to examine the issue has also

concluded that a segment sale is a segment closing. In Gould, Inc., the ASBCA

concluded that Gould-s Asalell of a division was aAsegment closing@ because, Aalthough
the businesses operated by the various divisions remained open, as far as[Gould] was

concerned they were closed.i 97-2 BCA & 29,254, at 145,538. Likewise, in Bicoastal



Corp., the Bankruptcy Court concluded that Bicoastal=s sale of adivision and retention of
responsibility for the pension plan associated with the division was aAsegment closing.(
124 B.R. 593, 597 (1991). The Bankruptcy Court stated that Athe contractual relationship
between a contract entity and the Government reached an end and, therefore, the legal
ramification following from the segment closing would comeinto play.i Id.

For the same reasons, the court here concludes that the sale of TESto Littonisa
segment closing under the original CAS 413.50(c)(12). Accordingly, the government
correctly required Teledyne to perform a segment closing adjustment upon the sale of the
segment.

2. CAS 413, By Its Terms, Does Not Provide for Recovery of Any Pension

Plan Surplusor Deficit Attributable to Firm-Fixed-Price Contracts

Of all the issues presented in this case, whether CAS 413 authorizes the recovery
of any pension surplus or deficit attributable to government pension contributions under
firm-fixed-price contracts has the most significant financial impact.

a CAS 413.50(c)(12) Requires That the Contractor Examine Both Firm-
Fixed-Price Contracts and Flexibly-Priced Contracts

The crucial language of CAS 413.50(c)(12) provides that the Adifference between
the market value of the assets and the actuarial liability for the segment represents an
adjustment of previously-determined pension costs.) 4 C.F.R. * 413.50(c)(12) (emphasis
added). GE arguesthat CAS 413.50(c)(12), by its terms, does not extend to the pension

surplus or deficit attributable to firm-fixed-price contracts. GE contends, based on the



reasoning in Gould, Inc., that by using the phrase Apreviously-determined pension costs,i

the CASB meant that the CAS 413 segment closing adjustment would apply only to

flexibly-priced contracts that provide for cost reimbursement. See Gould, Inc., 97-2 BCA

& 29,254, at 145,547. The government and Teledyne agree with GE that thereisno
recovery of any pension surplus or deficit attributable to firm-fixed-price contracts.
However, they argue that the bar to recovery under firm-fixed-price contractsis based on
the terms of the contracts.

Although GE:=s argument has some facial appeal, ultimately it is not supported by
the language of CAS 413: regulatory history. The preamble to CAS 413 plainly states
that the Standard extends to all Anegotiated government contracts,i which must be read to
include negotiated firm-fixed-price contracts. The CASB provided in the preamble that
the Standard is intended Ato establish the criteriafor measuring the proper amount of
pension cost to be assigned to cost accounting periods for subsequent allocation to
negotiated government contracts.; 4 C.F.R. Pt. 413, Preamble A (emphasis added). Itis

undisputed that Anegotiated government contracts) covered by the CAS include both

firm-fixed-price and flexibly-priced contracts. 18 seeCAS 201-1(a)-(b) (defining the
applicability of the CAS). In such circumstances, the court finds that in determining the
pension surplus or deficit attributable to government contributions, the contractor must
examine firm-fixed-price and flexibly-priced contracts because CAS 413.50(c)(12)

applies to both types of contracts. Whether CAS 413.50(c)(12) by itsterms also



authorizes recovery of the surplus or deficit attributable to those contractsis a separate

issue that is examined below.
b. The Portion of the CAS 413 Segment Closing Adjustment Attributable to
Government Contributions Under Firm-Fixed Price Contracts Is Not
Recoverable Absent an Express Contract Provision Providing for Recovery

Teledyne, GE (in the aternative), and the government contend that the contract
terms, and not CAS 413.50(c)(12), determine whether any portion of the segment closing
adjustment is recoverable. With respect to firm-fixed-price contracts, Teledyne, GE, and
the government contend that the CAS 413 segment closing adjustment is not recoverable
because under firm-fixed-price contracts, the parties are not entitled to a change in
contract price based on an increase or decrease in actual costs. See 48 C.F.R. " 16.202-1
(AA firm-fixed-price contract provides for a price that is not subject to any adjustment on
the basis of the contractor:=s cost experience in performing the contract. This contract
type places upon the contractor maximum risk and full responsibility for all costs and

resulting profit or loss.l). See, e.qg., Dalton v. Cessna Aircraft Co., 98 F.3d 1298, 1305

(Fed. Cir. 1996) (ABecause fixed-price contracts do not contain a method for varying the
price of the contract in the event of unforeseen circumstances, they assign the risk to the
contractor that the actual cost of performance will be higher than the price of the contract.

@); Loral Corp. v. United States, 434 F.2d 1328, 1330 (1970) (stating that under

firm-fixed-price contracts, the agreed-upon price Aremains fixed and it is not subject to

further negotiation, unless otherwise provided in the contract(); General Dynamics Corp.,

ASBCA No. 49339, 97-2 BCA & 29,167, at 145,030-31 (Jul. 24, 1997) (holding that the



government Aassumes the risk of any change as to after-relieved state taxes,i where
contract provision expressly provided for arefund of after-relieved federal taxes only).
Accordingly, Teledyne, GE, and the government argue that without an express contract

provision authorizing payment of the pension surplus or deficit under a firm-fixed-price

contract, there is no recovery.19

With respect to flexibly-priced contracts, Teledyne, GE, and the government
acknowledge that it may be possible to recover the CAS 413 segment closing adjustment.
Asdiscussed in greater detail below, the Allowable Cost and Payment clause, FAR
52.216-7(h)(2), and the Credits clause, FAR 31.201-5, require the contractor to credit the
government in the event that the contractor receives arefund or credit of costs previously
paid by the government. 48 C.F.R. " 52.216-7(h)(2) (1998), 31.201-5 (1998). By the
same token, the contractor may be able to recover a pension deficit under the Allowable
Cost and Payment clause as part of its allowable costs in the period of the segment
closing. Id. * 52.216-7.

GM, which had only firm-fixed-price contracts with the government, argues that
Teledyne, GE, and the government are wrong, and that recovery is not limited to only
flexibly-price contracts. GM argues that under the CAS and implementing FAR

provisions, GM is entitled to additional funding to make up for its alleged pension deficit.

For the reasons discussed below, the court rejects GM:s arguments.20

First, GM argues that the CAS 413 segment closing provision requires that the



parties Anegotiatel aresolution of any pension surplus or deficit arising from the CAS
413.50(c)(12) calculation. GM contends that the final Anegotiation@ includes negotiations
with respect to prices paid under firm-fixed-price contracts. In this connection, GM relies
on the language of the proposed version of CAS 413, issued by the CASB on February 3,
1977. The proposed CAS 413 segment closing provision provides. AThe net gain or loss
from the plan for the segment shall be used as a basis for negotiating any appropriate
adjustments.i 42 Fed. Reg. at 6596, * 413.50(c)(13). GM argues that the CASB:-s
reference to aAnegotiationf means that CAS 413, by its terms, contemplates that when a
segment closes, the contractor and the government must negotiate a payment to the
contractor or the government depending on whether thereis a deficit or surplus of
pension assets.

The government contends that GM=s argument is unsupported because the CASB
deleted the reference to a negotiation in the final version of CAS 413.50(c)(12). Asnoted
above, the final version of CAS 413.50(c)(12) simply states that the calculation A
represents an adjustment of previously-determined pension costs.i 4 C.F.R. *
413.50(c)(12). In such circumstances, the government argues the court cannot assume
that a contractor and the government are required to renegotiate the prices of firm-fixed-
contracts to make up for any pension surplus or deficit. To the contrary, the government
contends that the CA SB-s decision to delete the reference to Anegotiation{ evidences a
clear intent to disregard its proposed draft of the provision.

The court agrees with the government. Where, as here, GM:s interpretation of



CAS 413.50(c)(12) hinges on language that was eliminated from the fina rule, the

argument has no merit. See Mass. Assn of Health Maint. Orgs. v. Ruthardt, 194 F.3d

176, 185 (1st Cir. 1999) (holding that ACongress sometimes can speak as clearly by

opting not to enact proffered language as by enacting it@) (citing INS v. Cardoza-Fonseca,

480 U.S. 421, 442-43 (1987) (AFew principles of statutory construction are more
compelling than the proposition that Congress does not intend sub silentio to enact
statutory language that it has earlier discarded in favor of other language.)). Because the
CASB deleted any reference to a negotiation in the final version of the CAS 413 segment
closing provision, the court finds that no such requirement exists.

For similar reasons, the court finds that GM:-s reliance on CASB staff documentsis
also misplaced. In particular, GM cites a series of file memoranda written by Mr.
Bernard Sacks, a CASB staff person, which reflect Mr. Sackss interpretation of the CAS
413 segment closing provision. Mr. Sacks states that the CAS 413 segment closing
provision Aleaves to the contracting parties the negotiation of how much to settle for,i and
that Athe inclusion of the CAS clause in the contract embodies the provision of the
Standard and provides alegal basis for making a settlement [under fixed-price contracts.]
@ Memorandum from Bernard Sacksto Files 3-4 (Apr. 13, 1978).

These documents are entitled to no weight in the court-s analysis. First, the
memoranda upon which GM relies were prepared by one CASB staff person, and do not

indicate that they were intended to reflect the intent of the entire CASB. GM has not

produced any evidence to show that the CASB shared Mr. Sackss view.21 Second, the



memoranda post-date the promulgation and effective date of the origina CAS
413.50(c)(12), and therefore fail to provide contemporaneous evidence of the CASB:s
intent. Asthe government notes, thisis not the type of evidence of the CASB:s intent that
the Federal Circuit contemplated in Perry. 47 F.3d at 1138-39 (looking to the
Illustrations and preamble accompanying the CAS as evidence of CASB intent). In such
circumstances, the court has no basis to conclude that CAS 413.50(c)(12), by itsown
terms, requires that when a segment closes the parties must renegotiate previously-
agreed-upon contract prices.

Second, GM:s contention that it is entitled to an equitable adjustment in the
amount of its pension deficit because the CAS 413 segment closing adjustment amounts
to aAchange in accounting practicel under FAR 52.230-3(a)(4)(i) is without merit. In
particular, GM contends that the segment closing adjustment requires a change to its
accounting practices because prior to the closing of the segment, GM was required to
amortize actuarial gains and losses over future periods, whereas under CAS 413.50(c)(12)
it can no longer amortize gains and losses. I1n addition, GM contends that the segment
closing adjustment requires a change to its accounting practices because prior to the
segment closing, the CAS required GM to use the actuarial value of assets to measure
components of pension cost, but upon the segment closing GM is required to use the
market value of the assets to determine the pension plans liabilities. According to GM,
the CAS 413 segment closing cal culation therefore triggers the right to an equitable

adjustment under FAR 52.230-2(a)(4)(i).



The government argues, in response, that GM is not entitled to an equitable
adjustment because compliance with a pre-existing contract requirement, such as CAS
413.50(c)(12), does not trigger aAchange in accounting practices) within the meaning of
FAR 52.230-2(a)(4)(i). The government argues that the government-mandated
accounting changes contemplated under FAR 52.230-2(a)(4)(i) involve situations where a
cost accounting standard is amended after a contract is entered into, which resultsin an
increase or decrease in contract costs not contemplated at the time the contract was made.
Here, the government argues, GM knew it was obliged to comply with CAS
413.50(c)(12) when it entered into the CAS-covered contracts that contained the
provision. See48 C.F.R. * 52.230-2(a)(3) (requiring contractors to A[clomply with all
CAS. .. in¢effect on the date of this contract). As such, compliance with CAS
413.50(c)(12) became part of GM:s accounting obligations once it entered into those
contracts. In such circumstances, the government concludes, the segment closing did not
require GM to change any of its accounting practices; rather, the segment closing ssmply
triggered the previously-agreed-to method of calculation and adjustment.

The court agrees with the government here aswell. As noted above, the CAS
clause, FAR 52.230-2(a)(4)(i), requires the contractor to agree to an equitable adjustment
as provided in the Changes clause if the contract cost is affected by a change to the
contractor=s established accounting practices that the government requires the contractor
to make. 1d. " 52.230-2(a)(4)(i). A Achange to a cost accounting practicel is defined

under the CAS as Aany alteration in a cost accounting practice, as defined in [CAS 302-



1].622 1d. * 9903.302-2 (1995). In the context of a government-mandated change in
accounting practice, the limited case law makes plain that Aa contractor is entitled to an
equitable adjustment if its contract cost is affected by a change which it isrequired to
make to its cost accounting practices as a result of the issuance of a new standard.f

PACCAR, Inc., ASBCA No. 27978, 89-2 BCA & 21,696, at 109,079 (Feb. 13, 1989)

(emphasis added). See also Ford Aerospace and Comm. Corp., ASBCA No. 23833, 83-2

BCA & 16,813, at 83,629 (August 31, 1983) (noting that the equitable adjustment
provision of the CAS clause is Agenerally available only with respect to contracts
awarded prior to the effective date of each new standardf) (emphasis added).

That is plainly not the case here. GM:=s claim to an equitable adjustment is based
on the requirements of the original CAS 413.50(c)(12), as applied to the contracts that
contain that provision. Thus, the segment closing adjustment that GM is required to
make under CAS 413.50(c)(12) does not arise from the application of a new cost
accounting standard. Rather, GM:-s obligation to perform the segment closing adjustment
Isapre- existing contract requirement that arises whenever a segment closes.
Accordingly, the CAS 413 segment closing adjustment is not a change to GM:s
accounting practices, and GM is not entitled to an equitable adjustment to make up for the
deficit it identified in calculating the CAS 413 segment closing adjustment as required.

Third, GM:s contention that it is entitled to recover its pension deficit because
federal defense agencies, up until thislitigation, had uniformly interpreted CAS

413.50(c)(12) as requiring the recovery of any surplus or deficit attributable to



government pension contributions under firm-fixed-price contracts is also without
support. To the contrary, the court:s review of the record reveals that federal defense
agencies did not maintain a consistent interpretation and application of CAS
413.50(c)(12).

As noted above, the 1993 report by the Office of the Inspector General for the
DOD, expressly noted that there were Adisagreements between the DLA and the DCAA
on how to implement the CAS 413.50(c)(12) provision for adjusting previously
determined costs.l. Rpt. on Dept. of Defense Oversight of Defense Contractor Pension
Plans, No. APO 93-011, at 6. Indeed, the DOD report found that while the DCAA relied
upon the noncompliance provision of the CAS clause, FAR 52.230(a)(5), to require
recovery of apension surplus under all CAS-covered contracts, including
firm-fixed-price contracts, the DLA relied upon the credits provision at FAR 31.201-5,
which resulted in recovery under cost-type contracts only. 1d. Because CAS
413.50(c)(12) has not been consistently applied, the court finds no basis for giving
deference to any of the DOD:s interpretations. Moreover, asthe Federal Circuit noted in
Perry, because the CAS are not regulations of the Department of Defense, the value of its

interpretationsislargely irrelevant. 47 F.3d at 1137 (citing Newport News Shipbuilding

& Dry Dock Co. v. Garrett, 6 F.3d 1547, 1551 (Fed. Cir. 1993)). The court=sfocusin

interpreting the CAS must be on the language of the CASitself and the guidance

provided by the CASB in the regul atory history.23 1d.

Finally, the court finds that GM:s reliance on the amended 1995 CAS



413.50(c)(12) to support its position regarding full recovery under the original CAS
413.50(c)(12) isaso misplaced. Asdiscussed above, like the original CAS
413.50(c)(12), the 1995 CAS 413.50(c)(12) provides that Athe difference between the
market value of the assets and the actuarial liability for the segment represents an
adjustment of previously-determined pension costs.i 48 C.F.R. * 9904.413-50(c)(12).
However, the 1995 CAS 413 segment closing provision also expressly permits recovery
by the government or the contractor of any pension surplus or deficit attributable to
government pension plan contributions from both firm-fixed-price and flexibly-priced
contracts. As previously noted, the amended CAS 413.50(c)(12)(vii) states, AThe full
amount of the Government:s share of an adjustment is allocable, without limit, as a credit
or charge during the accounting period in which the event occurred and contract
prices/costs will be adjusted accordingly.@ Id. * 9904.413-50(c)(12)(vii). Ignoring the
several new provisions added to the 1995 CAS 413.50(c)(12), GM contends that the court
should not interpret the same language in both the original and the new CAS
413.50(c)(12) differently. GM contends that the additional language in CAS
413.50(c)(12) merely clarifies what was intended by the original CAS 413.50(c)(12).

Contrary to GM:s contentions, however, the language of the new CAS 413 makes
plain that the inclusion of the pension surplus or deficit attributable to firm-fixed-price
contracts is a departure from the original CAS 413.50(c)(12). Inthe 1995 CAS 413, the
CASB included CAS 413.64, which sets forth the Atransition method@ for implementing
the new CAS 413. CAS413.64 makes clear that recovery of the pension surplus

attributable to fixed-price contracts is new.



CAS 413.64(e) states: AAll adjustments shall be prospective only. However,
costs/prices of prior and existing contracts not subject to price adjustment may be
considered in determining the appropriate transition method or adjustment amount for
the computation of costs/prices of contracts subject to this Sandard.( Id. * 413.64(e)
(emphasis added). Thus, by its plain terms, the new CAS 413 is simply advisory with
respect to a pension surplus or deficit that is attributable to pension costs paid by the
government under Aprior and existing contractsi that do not contain the right to aAprice
adjustment.f¢ Clearly, the CASB would not have included a transition method with
respect to prior and existing contracts not subject to price adjustment if recovery of a
surplus or deficit of pension costs attributabl e to firm-fixed-priced contracts was
otherwise provided for under the original CAS 413.50(c)(12). Asthe Federal Circuit has
noted, the fact that an amendment is expressly made prospective leads to the conclusion

that the amended language was not intended by the original enactment. Newport News

Shipbuilding, 6 F.3d at 1564 (noting that the fact that Congress made amendments to the

CDA prospective does not support the contention that the amended language was

intended by the original Iegislation).24

The court is also guided here by the regulatory history of the 1995 CAS 413. The
responses to the proposed rule for the 1995 CAS 413 segment closing adjustment contain
many objections to the proposed inclusion of recovery of the surplus or deficit
attributable to firm-fixed-price contracts in the amended CAS 413.50(c)(12). Asthe

CASB notes in the preamble to the final rule, AFive commenters opposed the inclusion of



fixed-price contracts in any formula used to determine the Government:s share [of the

adjustment].§25 60 Fed. Reg. at 16,539-40.

In response to these comments, the CASB explained why it believes that the
government should be entitled to recover the surplus attributabl e to the pension costs paid
by the government under firm-fixed-priced contracts:

Costs allocated to fixed-price contracts subject to [CAS 412] and [CAS 413] are

included since the Government has participated in the funding of the plan

through the payment of the estimated pension cost considered in the pricing

of the contract. A risk/reward of a fixed-price contract is the deviation of

actual costs from the estimated cost considered in the price. If a single

period event, e.g., segment closing, plan termination, or benefit curtailment,

aters the on- going nature of the pension plan or segment, the effect on
fixed-price contracts should be similar to that of an accounting practice

change.26

Id. at 16,540. Notably, however, the CASB never states that the surplus attributable to
firm-fixed-price contracts has always been included in the CAS 413.50(c)(12)
adjustment. Certainly, the express inclusion of an approach to recover the surplus or
deficit of the segment:s pension plan attributable to firm-fixed-price contracts would not
have been necessary had firm-fixed-price contracts been included all along. Nor would
commentators have objected to the inclusion of recovery under firm-fixed-price contracts

under the new CAS 413 segment closing provision if that was always the understanding

of the provision.2/
Indeed, the significant change created under the 1995 CAS 413.50(c)(12) was aso

recognized in later amendments to the FAR, which were enacted to create consistency



with the 1995 CAS 413. In 1998, FAR 31.205-6 was amended to combine the segment
closing adjustment with the pension termination provision. The notice of proposed
rulemaking accompanying the 1998 amendments to the FAR states as follows:
Since the 1989 interim FAR rule was published, the Office of Federal Procurement
Policy, Cost Accounting Standards Board, made substantial changes to
CAS 412 and 413 relating to accounting for pension costs under negotiated
Government contracts. . .. The changesin thefinal CASrule addressed . . .

problems associated with overfunded pension plans. This proposed rule
would . . . provide other editorial changes to make FAR 31.001 and

31.205-6 consistent with the language of CAS 412 and CAS 413. . . .28

62 Fed. Reg. 49,899, 49,900 (emphasis added). Importantly, there would have been little
reason to amend the FAR if the pension surplus or deficit attributable to firm-fixed-price
contracts was recoverable under the original CAS 413 segment closing adjustment.
Indeed, the notice of proposed rulemaking indicates that the FAR was amended in
response to the Asubstantial@ changes in the 1995 CAS 413.

For al of these reasons, the court finds that the original CAS 413.50(c)(12), by its
terms, does not allow for the recovery of any pension surplus or the payment of any
pension plan deficit attributable to government-reimbursed pension costs under firm-
fixed-price contracts. Thus, the portion of the CAS 413 segment closing adjustment that
is attributable to government contributions under firm-fixed-price contractsis not
recoverable absent an express contract provision providing for that recovery.

3. CAS 413.50(c)(12) Requiresthe Contractor to Allocate the Segment

Closing Adjustment Between Firm-Fixed-Price Contracts and Flexibly-
Priced Contracts That Gave Rise to the Surplusor Deficit

Having concluded that a pension surplus or deficit attributable to firm-fixed-price



contracts is not recoverable without an express contract provision (which isnot at issue
here), the court must next decide how to deal with the portion of the CAS 413 segment
closing adjustment attributable to such contracts. Teledyne and GE argue that the
original CAS 413.50(c)(12) requires the parties to allocate the segment closing
adjustment betw