OFFICE OF SPECIAL MASTERS
No. 02-838V
(Filed: November 26, 2003)
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AMY CURRIE and DOUG HAMILTON, as *

parents and natura guardians of *
EDGAR HAMILTON, *
*
Petitioners, *

* TO BE PUBLISHED
V. *
*
SECRETARY OF HEALTH AND *
HUMAN SERVICES, *
*
Respondent. *

*
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John Hamilton, Melbourne, Florida, appeared for petitioners.
Linda Renz, Department of Justice, Washington, D.C., appeared for respondent.

ORDER DISMISSING VACCINE ACT PETITION!?
HASTINGS, Special Master.

This is an action in which the petitioners filed a petition seeking an award under the National
Vaccine | njury CompensationProgram (hereinafter “the Program”2). The petitioners have sincedetermined
that they do not wish to prosecute this clam, and have stipulated with respondent that the petitionshould
be dismissed. Theissueiswhether, in such circumstances, a*judgment” should be entered by the Clerk
of this Court. For reasons to be set forth below, | conclude that a judgment should not be entered.

The Clerk of this Court is hereby instructed that this Order concludes proceedings “on the merits’
of this Vaccine Act petition, but does not condtitute a“decison” asthat term is used in the Vaccine Act.
The Clerk shall not enter judgment.

The applicable statutory provisions defining the Program are found at 42 U.S.C. § 300aa-10 et
Seg. (2000 ed.). Hereinafter, for ease of citation, dl “8” referenceswill beto 42 U.S.C. (2000 ed.). | dso
note that | will sometimes refer to the statute that enacted the Program asthe “Vaccine Act.”



I
BACKGROUND
A. Procedural history of this case

The petition in this casewasfiled on duly 16, 2002. Respondent filed a report disputing the claim
onOctober 16, 2002. On December 6, 2002, petitionersfiled a“Notice of Voluntary Dismissd.” During
discusson at an unrecorded telephonic status conference on January 10, 2003, however, petitioners
requested that the notice be withdrawn, and | granted the request.® At another unrecorded telephonic
gatus conference held on April 30, 2003, the parties informed me that they would soon stipulate to
dismissd of the petition, pursuant to Vaccine Rule 21(a)(2).* On November 25, 2003, the parties filed
suchadipulation. However, prior to the actud filing of the stipulation, on June 3, 2003, respondent filed
adocument, entitled “ Joint Noticeto Response,” inwhichrespondent argued that a*judgment” should not
be entered in response to the stipulation to dismiss. That motion led to in the briefing process, to be
described below, that has prompted the filing of this opinion.

B. Briefing of “judgmentsissue’ in the Omnibus Autism Proceeding

This caseis one of over 3,400 pending Program petitions involving dlaims that a condition known
as “autigm” was caused by one or more vaccinations. Those clams have been linked together in a
proceeding known as the Omnibus Autism Proceeding. See, e.g., Autism General Order #1, 2002 WL
31696785 (Fed. Cl. Spec. Mstr. duly 3, 2002). A committee of attorneys has been formed to represent
theinterests of the autism petitioners, known as the Petitioners: Steering Committee. During the Omnibus
Autism Proceeding, it became clear that the issue of when *judgments’ should be filed in Program cases
would become important in many of the autismcases. Accordingly, | asked both the Petitioners Steering
Committee and the respondent to brief that issue, and aseriesof briefs werefiledinto the “ Autism Magter
File,” which condtitutes the public record of the Omnibus Autism Proceeding. | placed those briefs into
the record of this case by my Order dated November 13, 2003, and it isto those briefswhich | will refer
in the following pages.

30nJanuary 13, 2003, | signed, and sent to the Office of the Clerk of this Court for filing, an Order
memoaridizing the action taken at the January 10 status conference. Inadvertently, however, that Order
contained the wrong docket number and was not placed into the record of this case a that time. | later
placed a copy of that Order into the record of this case attached to my Clarification dated November 12,
2003.

“The Vaccine Rules appear as Appendix B to the Rules of the United States Court of Federal
Clams.
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RESPONDENT'SARGUMENTS

In generd, respondent argues that “judgments’ should not be entered every time a Vaccine Act
case is concluded, but should be entered only in cases in which the specid master issued a final ruling
upon the issue of whether compensationisto be provided pursuant to a petitioner’s claim, and that ruling
contained “findings of fact and conclusons of law.” According to this reasoning, if a petition is voluntarily
dismissed by petitioner, the parties stipulate to dismiss, or the petitionis withdrawn pursuant to § 300aa
21(b), thenno “judgment” should be entered. Respondent offers two mgor arguments. First, respondent
relies on the statutory language of § 300aa-12 that describes when “judgments and “ decisions’ are to be
filed. Second, respondent makes an argument that the language of § 300aa-12 must be interpreted
narrowly in the area of entering “judgments,” in order to comport with the overall Congressona scheme
for limiting tort suits againgt vaccine manufacturers and administrators.

A. Respondent’sinterpretation of § 300aa-12

The relevant statutory provisions appear a 8 300aa-12. Generaly, § 300aa-12(€) provides the
primary statutory mention of the term “judgment,” with 8 300aa-12(d)(3)(A) describing the action--i.e.,
agpecia magter’s “decision”--that triggers the judgment process.

First, 8 300aa-12(e) provides for a“judgment” following the “decision” of a specid mager. The
timing of the entry of judgment depends upon whether the specid master’ s decision is gppeded. That is,
if no mation for review of a specid master’ s decison isfiled within 30 days, the statute requires the clerk
to “enter judgment” immediatdy. 8 300aa-12(¢)(3). If, on the other hand, either party files a review
moation, then ajudge of the court may (A) uphold the specia master’ sdecison; (B) set that decision asde
and file the court’s own “findings of fact and conclusons of law;” or (C) remand the case to the specid
master. § 300aa-12(e)(1) and (2). Although, curioudy, parts (1) and (2) of § 300aa-12(e) don't say
anything spedific aout a “judgment” being entered after the judge's review, the implication of those
provisons, in combination with part (3), is that, in a case in which the judge ether upholds the special
master’s decision or subgtitutes the judge' s own ruling, a “judgment” is then entered after the judge’s
review.

Section 300aa-12(e) seems to be the only statutory provision that describes the circumstances
under which a*judgment” is to be entered in aVaccine Act case.

The Vaccine Act dso describesthe specid master’ s* decison,” the issuance of which triggersthe
judgment process. The statute provides that the special master “shal issue a decison * * * with respect
to whether compensation is to be provided under the Program and the amount of such compensation.”
§ 300aa-12(d)(3)(A). Inissuing that decision, the specid magter “shdl * * * include findings of fact and



conclusonsof law.” 1d. Such adecison “may bereviewed * * * in accordance with [§ 300aa-12(¢e)].”
Id.

Accordingly, based uponthe wordingof 8 300aa- 12(d)(3) and § 300aa-12(€), respondent argues
that a“judgment” isto beissued only after a“decison” pursuant to 8 300aa-12(d)(3) has been filed by a
specid master. Further, respondent argues that only a ruling by a speciad master that “complies with
8 300aa-12(d)(3)"--i.e., aruling that decides “whether compensation is to be provided and the amount
of such compensation” and which “includg[g| findings of fact and conclusions of law”--congtitutes a
“decidon” pursuant to 8 300aa-12(d)(3). For example, respondent argues that when a petitioner
voluntarily dismisses his own petition as a matter of right pursuant to Vaccine Rule 21(a) (i.e., prior tothe
respondent’s report in the case), or the parties jointly stipulate to dismissal, no “judgment” should be
entered. (Resp. Br. filed 7-30-03, pp. 3-4.)

Respondent initidly also argued that a specia magter’s dismissa of a petition for failure to
prosecute would not condtitute a “decison” under 8 300aa-12(d)(3), because such a ruling would
supposedly not “ address* * * whether compensationshould be awarded,” and would not contain findings
of fact and conclusions of law. (Resp. Br. 7-30-03, pp. 5-6.) However, the respondent later clarified
that if agpecid magter’ s dismissal for failure to prosecute setsforthfindings of fact and conclusons of law,
and concludes that compensation should not be awarded, then such a dismissa would conditute a
“decision” pursuant to § 300aa-12(d)(3)(A). (Rep. Br. filed 10-30-03, pp. 1-2.)

B. Respondent’s argument concerning the policy of limiting tort suits

The other argument of respondent is that the language of § 300aa-12 must be interpreted grictly,
with respect to the issue of when “judgments’ are to be entered, in order to comport with the overal
Congressond scheme behind the VVaccine Act for redtricting tort suits againgt vaccine manufacturers and
adminigtrators. Respondent points out that the VVaccine Act affectsthejurisdiction of state and federd trid
courts over vaccine-related dams that were initially required to be brought under the Vaccine Act.
Respondent notes that one section of the Vaccine Act specificaly limitsthat jurisdictionto instanceswhere
thereis* Authority to bring actions.” 8 300aa-21. That section providesonly two methodsfor apetitioner
to conclude proceedings under the VVaccine Act, while preserving the optionto file acivil action agang a
vaccine manufacturer or adminigtrator. One option conssts of atime deadline after which apetitioner may
withdraw fromthe Vaccine Act proceeding, after notice that the statutory time for a decision has el gpsed.
§ 300aa-21(b). The other alows a petitioner to reject a*“judgment” of the Court of Federal Claims and
thereefter fileacivil action. 8 300aa-21(a). Respondent argues that because Congress used the entry of
“judgment” on aVaccine Act claim as one boundary of the jurisdiction of tria courts over civil actions, it
iscritical that such “judgments’ are only entered under the circumstances specificaly provided inthe Act.
Specificaly, respondent argues, the Clerk of the Court of Federal Clams is without authority to enter a
“judgment” in the absence of a “decison” meeting the requirements of § 300aa-12(d)(3). Respondent
arguesthat if the Court of Federal Claims disposesof aVaccine Act petition “through methods that do not
meet the requirements of section 12(d)(3)” (Br. 7-30-03 at 9), no “judgment” should issue in such case.
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In this regard, respondent relies heavily upon a specific example of the way in which the ingppropriate
issuance of a “judgment” could adversely impact the Congressiona scheme behind the Vaccine Act.
Respondent notesthat “if ajudgment were to issue after a voluntary dismissd, a petitioner would Smply
have to file the petition, immediaidy dismiss it, and then rgect the ensuing judgment, thereby entirely
drcumventing Vaccine Act proceedings and frustrating the Congressiond god of resolving vaccine injury
clams through proceedings under the Act.” (Br. 7-30-03, p. 9.) Under this scenario, the petitioner would
ingppropriately exit the Program with a“judgment” without having a specia magter evduate the clam, or
even having to wait for the 240-day period set forth at 8§ 300aa-12(d)(3)(A). Respondent points to the
observationof the U.S. Court of Apped s for the Federal Circuit that the VVaccine Act should be interpreted
to implement Congress “strong biasinfavor of bypassing the avil litigationroute infavor of compensation
dams under the Act.” Amendola v. HHS, 989 F. 2d 1180, 1184 (Fed. Cir. 1993). Therefore,
respondent urges, the Vaccine Act should be construed so as not to create additiona means to avoid
proceedings under the Act beyond those that Congress explicitly identified.

RESPONSE OF PETITIONERS STEERING COMMITTEE
The briefs of the Pditioners Steering Committee, in generd, do not take issue with the
respondent’ sarguments. The Committee’smgor cautionary noteisthat it should be clear that petitioners
can receive an ancillary award for atorneys fees and costs, pursuant to § 300aa-15(€), even in the
absence of a“judgment.” On this point, respondent has specificaly so conceded, in the respondent’s
Responsefiled in this case on July 16, 2003.

v
EVALUATION OF RESPONDENT'SARGUMENTS

In generd, | find the respondent’s arguments to be persuasive. Undoubtedly, the statutory
provisons quoted above do imply that a “judgment” properly follows only after a specid master’s
“decisgon;” the statute dso specifies that a “decison” is adocument in which a specid master addresses
“whether compensationisto be provided under the Program and the amount of suchcompensation,” and
that adecision “shdl include findings of fact and conclusions of law.” § 300aa-12(d)(3)(A).

Further, respondent’ s above-described policy argument seems correct aswel. Itwould certainly
seem to contravene the Congressiond intent if a party could file a petition, voluntarily dismissit the next
day, and receive a “judgment” that would entitle the party to then file a civil action againgt a vaccine
manufacturer or administrator. Congress certainly seems to have intended that a petitioner either get an
evauationof the meritsof petitioner’ sdaminthe formof aspecia master’s “decision,” or at least wait out
the 240-day period, specified in 8 300aa-12(d)(3)(A)(ii), before being authorized to withdraw from the
Program under § 300aa-21(b).



Moreover, asfar asthe rulesof this Court are concerned, | concludethat they are consistent with
respondent’s argument. The “Vaccine Rules’ of this Court that govern Vaccine Act proceedings,
contained a Appendix B of this Court’ s rules, provide for “judgment” to be entered either 30 days after
a specid master’s “decigon” if the master’s decision is not appealed (Vaccine Rule 11(a)), or after a
judge's review (Vaccine Rule 30(a)). The rules do not seem to provide for “judgment” to be entered in
any other stuaion. Thus, the court’s rules aso seem to be consistent with respondent’ s argument.

Vv
PRIOR COURT PRACTICE

It gppears that, in generd, the practice of the Clerk of this Court has been in the past to enter a
“judgment” at the conclusonof each Vaccine Act proceeding, evenafter avoluntary dismissa or stipulated
dismissa pursuant to Vaccine Rule 21(a), or after a petitioner’s withdrawa pursuant to 8§ 300aa-21(b).
This practice, however, was not mandated by statute, court rule, or any other forma directive. It amply
appearsthat, until recently, no one gave this practice any sgnificant consideration. Therefore, | do not find
that the past practice offers any sgnificant authority or precedent concerning what the future practice of
this Court should be.

VI
PROCEDURE THAT | AM ADOPTING

In light of the foregoing, my conclusionisthat it is appropriate that | adopt anew policy concerning
when*judgments’ are, or are not, to be entered. | concludethat a“judgment” should be entered only after
a special master files a “decison” that complies with § 300aa-12(d)(3)(A)--i.e., a ruling that decides
“whether compensation is to be provided and the amount of such compensation,” and which “includes
findings of fact and conclusions of law.” For example, when a voluntary dismissal or a stipulation for
dismisd isfiled pursuant to VVaccine Rule 21(a), or when a petitioner withdraws from the Program under
§ 300aa-21(b) after receiving aformal notice pursuant to § 300aa-12(g)(1), the specia master should file
sometypeof order or notice that merely acknowledgesthe dismissa or withdrawd, and natifiesthe Clerk
of the Court that the proceedings “ onthe merits’ of the petitior? are concluded. The order or notice should
Specify that the document does not congtitutea” decision,” and that the Clerk of the Court should not enter
a“judgment.” Thisisthe gpproach that | intend to take in my cases.

°Andcillary proceedings concerning an gpplication for attorneys' fees and costs, pursuant to
§ 300aa-15(e)(1), of course, could dill take place in a case when appropriate. As noted above, the
respondent has acknowledged, and | agree, that an award for fees and costs may be appropriateinsome
cases even though no “judgment” is entered.



VII
CONCLUSION

For the reasons stated above, this petition is hereby DISMISSED, pursuant to the parties
dipulation for dismissa. The Clerk of this Court is hereby instructed that this Order doesnot condtitute
a“decigon” astha term is used inthe Vaccine Act, but does conclude proceedings “on the merits’ of this
Vaccine Act petition. The Clerk shall not enter judgment.

George L. Hastings, Jr.
Specia Master



