In the Anited States Court of Federal Claims

OFFICE OF SPECIAL MASTERS

No. 99-206V
Filed: August 9, 2011
Unpublished
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LINDSAY KIRSCHNER,

Petitioner,
Stipulation; Hepatitis B vaccine,
V. Hep B
SECRETARY OF THE DEPARTMENT

OF HEALTH AND HUMAN SERVICES,
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Respondent.
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Clifford J. Shoemaker, Shoemaker and Associates, Vienna, VA, for Petitioner.
Heather L. Pearlman, U.S. Department of Justice, Washington, D.C., for Respondent.

DECISION*
GOLKIEWICZ, Special Master.

On August 8, 2011, the parties to the above-captioned case filed a Stipulation
memorializing their agreement as to the appropriate amount of compensation in this case.
Stipulation, filed August 8, 2011. Petitioner alleges that she suffered “various injuries” as a
consequence of the hepatitis B vaccinations she received on August 22, 1997, September 17,
1997, and February 20, 1998. Stipulation at § 4. Petitioner further alleges that she experienced
the residual effects of the injury for more than six months. Id. Respondent denies that petitioner
suffered any injuries that were caused-in-fact by her hepatitis B vaccines, and denies petitioner’s
current conditions are sequelae of such injuries. Id. at § 6. Nonetheless, the parties agreed
informally to resolve this matter. Id. at 7.

The court hereby ADOPTS the parties’ said Stipulation, attached hereto, and awards
compensation in the amount and on the terms set forth therein. Specifically, petitioner is
awarded a lump sum of $424,567.18 in the form of a check payable to petitioner; petitioner
is also awarded a lump sum of $432.82 in the form of a check payable jointly to petitioner

! The undersigned intends to post this decision on the website for the United States Court of Federal Claims, in
accordance with the E-Government Act of 2002, Pub. L. No. 107-347, 116 Stat. 2899, 2913 (Dec. 17, 2002). As
provided by Vaccine Rule 18(b), each party has 14 days within which to request redaction “of any
information furnished by that party (1) that is a trade secret or commercial or financial in substance and is
privileged or confidential; or (2) that includes medical files or similar files, the disclosure of which would
constitute a clearly unwarranted invasion of privacy.” Vaccine Rule 18(b). Otherwise, the entire decision
will be available to the public. 1d. Any motion for redaction must be filed by no later than fourteen (14) days
after filing date of this filing. Further, consistent with the statutory requirement, a motion for redaction must
include a proposed redacted decision, order, ruling, etc.




and Department of Health Care Services, Recovery Branch, MS 4720, PO Box 997425,
Sacramento, CA 95899-7421. See Stipulation, { 8.

The Clerk of the Court is directed to enter judgment accordingly.
IT IS SO ORDERED.?
s/Gary Golkiewicz

Gary Golkiewicz
Special Master

% This document constitutes a final “decision” in this case pursuant to 42 U.S.C. § 300aa-12(d)(3)(A). Unless a
motion for review of this decision is filed within 30 days, the Clerk of the Court shall enter judgment in accord with
this decision. Pursuant to Vaccine Rule 11(a), the parties can expedite entry of judgment by each party filing a
notice renouncing the right to seek review by a United States Court of Federal Claims judge.



IN THRUNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

)
LINDSAY KIRSCIHNER, )
)
Petitioner, ]
v, ) No. 89-206V
} Special Master Gary J. Golkiewicz
SECRETARY OF HEALTH AND 3 ECF
HUMAN SERVICES )
)
Respondent. 3
}
STIPUEATION

The parties hereby stipulate to the BHllowing naters:

1. Lisdsay Kirschoer (“petiioner”) filed a petition for vaccine compensation nader the National
Vaceine Injury Compensation Piogram, 42 U.5.C. §3008aa-10 to 34 {the “Vaccine Program™). The
petition seeks compensation for ijurdes allepedly relatod o her receipt ofthe hepatlis B vaccine, which
vaceine & contained in the Vaccing Injury Table (the “Table™), 42 C.F.R. § 100.3().

2. Petitioner received her hepafitis B vaccinalions on August 22, 1997, September 17, 1997, and
February 20, 1998,

3, The vaveinations were administered within the Uhnited States,

4, Petitioner alleges that she conteacted various injurics as a result efher August 22, 1997,
Septerriber 17, 1997, and Febroary 20, 1998, hepatitis B vaccinations. Petitoner finther alleges that she
experienced residual effects of these injuries for more than six months,

5. Petitioner represents that there hag been no prior award or seitlerment ofa civil action for
damages as a result of her conditions,

6. Respondent denies that petitioner suffered any injuries that were caused-in-fact by the hepatis



B vaccines, and denies that her cwrrent conditions are a sequel of such injuries.

7. Maintaining their above-stated positions, the patlies nevertheless niow agree thai the issues
between them shall be setiled and that a decision should be entered awarding the compensation described
in paragraph 8 of this Stipulation.

8. As soen as practicable after an entry of judgment reflecting a decision comgistent with fhe terms
of this Stipulation, and after petitioner has filzd an eloction to receive cmnpensa%;ionpmnt 10 42 US.L.
§ 300aa-21(a)(1), the Sccretary of Health and Human Services will fssue the following vaccine injury

compensation paymenis:

a. a Jomnp sum payment of $424,567.18 i the formofa check payabk to petitioner. This amount
represens conpensation for all daimages that would he available under 42 UB.C. §300aa-15(a);

and

b, a tonp stum payiment of $432.82, representing compensation for satisfiction ol the State of
California Medicaid fien, in the form ofa check payable jointly to petifioner and

Department of Hezlth Care Services
Recovery Branch, MS 4720
PG, Box 997425
Sacraments, CA 95899-7421.
Petitioner agrees to endorse this payment (o the Department of Health Gare Services.

9. As soon as practicable afler the entry of judgment on entidernent i this case, and after
petitioner has filed both a proper and timely election te receive compensation pursuant 10 42 U.S.C. §
300aa-21(a)(1), and an applcation, the partics will submit to finther proceedings before the special masier
to award reasonable attorneys” foes and costs ncwrred in proceeding upon this petition.

10. Petitioner and her attorey ropresent that compensation to be provided pursuant to this
Stipulation 15 not forany fiems or services for which the Program is not primardly liable under 42 U.S.C. §

300aa-15(g), to the extent that payment has been made or can reasonably be expected to be made under
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any State compensation progratus, insurance policies, Federal or State health benefits programs (other
than Title XIX of the Social Seeurity Act (42 U.8.C. § 1396 ¢t seq.)), or by entities that provide healih
services on 4 pre~paid basis.

11, Payments made pursuant to paragraph 8, and any amouwnts awarded pursuant to paragraph 9
of this Stipulation will be made i accordance with 42 U.8.C. § 300aa-15(}), stibject to the availability of
sufficient statutory fimds,

12. The partics and their attorneys further agree and stipulate that, except for any award for
aftomeys” fees and fitigation costs, the money provided pursuant lo this Stipulation will be used solely for
the benefit ofpetitioner as contenplated by a strict constraction of 42 ULE.C.

§ 300aa-15(a) and {d), and subject to the conditions of 42 11L.5.C. § 300aa- 15(g) and (h).

13, Inretum for the payments described i paragraphs § and 9, petitioner, on her own behalf and
on behalf of her hekrs, executors, administraters, successors or assigns, does frever irrevoeably and
unconditionally release, acquit andt discharge the United States and the Secretary of Health and Human
Services fromany and all actions or cavses of action {inchding agreements, judgments, clims, damages,
loss of services, expenses aud all demands of whatever kind or nature) that have been brought, could have
‘been brought, or could be dmely brought in the Cowrt of Federal Claims, under the National Vaccine
injury Compensation Program, 42 U.5.C. § 300aa-10 et seq., on account of, or in any way growing out
of any and alt known or unknown, suspeeted or unsuspected personal ifurks to or death of petitioner
resulting frorm, or alleged to have resulted from, the hepatits B vaccinations administered o Aug;zs.t 22,
1997, September 17, 1997, and February 20, 1998, as afleged by petitionet ina petition for vacene
compensation filed onor about April 7, 1999, m the United States Courl of Feders! Cliins as petition No.

09.208V.



14, Ifpetitioner should die prior (o entry of judgroent, this agreement shall be voidabie upon
proper netice 1o the Court on behalf of either or both of the parties.

15, Ifthe special master fails to issue a decision in conplete conformity with the terms of this
Supulation or if the Cowt of Federal Claims fiiks 1o enter judgment in conformity with a decision that is i
complete conformity with the terms of this Stipulation, then the parties” settlexnent and this Stipulation shall
be voidable at the sole discretion of either party.

16. This Stipultion cxpresses a full and conplete negotinted setflement of lability and damages
chimed under the National Childbood Vaccine Injury Act of 1986, ag ammended, except as otherwise
nofed in paragraph 9 above, There is absolitely no agreement on the part of the parties hereto to make
any payment or 1o do any act or thing other than is herein expressly stated and clearly agreed to. The
parties fiuther agree and vinderstand that the award desciibed in this Stipulation may reflect a compromise
of the parties” respective positions as to lability and/or amonnt of damages, and firther, that 2 changein
the mature of the injury or condition or in the {ens of compensation sought, i not groimds to modify or
revige tlis agreement,

i7. This Stipulstion shall not be consirued as an admission by the United States or the Secrelary
of Health andd Human Services that the hepatitis B vaccinations cavsed petitoner’s alleged injuries and
curtent conditions,

18. Alirights and obligations of petitivner hereunder shall apply equally to petitioner’s
1’1351;3_, srecutors, administrators, stccessors, andlor assigns.

END OF $TIPULATION



Respectfidly submitted,

PEETTIONER:

DSAY KIRBCHNER

ATTORNEY OF RECORD FOR
PETITIONER:

RD 1. SHOEMAKIER
SHOEMAKXER & ASSOCIATES
9711 Meadowlark Road

Vienna, VA 22182

ek {703) 281-6395

AUTHORIZED REPRESENTATIVE
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.GﬁorFRE%ffL‘mes M.D.
Diirector, Divigion of
Vaceing liyary Compensation
Healicane Systems Bureau
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and Huran Services
5600 Fishers Lape
Parldawn Building, Mail Step 11C-26
Rockville, M 20857

pated: 08 108/11
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AUTHORIZED REPRESENTATIVE
OF THE ATTORNEY GENERAL:

A

VINCENT J. MATANOSKI ¥
Acting Deputy Divector

Torts Branch

Civil Division

1.5, Depariment of Justice

P.O. Box 146

Benjamin Franldin Station
Washington, DC 20044-0146

ATTORNEY OF RECORD FOR
RESPONDENT:

HEATHER L. PEARILMAN
Trial Aoy

Torls Branch

Civil Tivision

LS. Peparimerni of Justice
FO. Box 146

Benjamin Fradklin Station
Washington, DC 20044-0146
ek (202) 353-26%9
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