In the United States Court of Federal Claims

No. 02-1952C
(Filed: June 10, 2005)

* k k kk k kk kkkkkk kK Kk k%
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Equitable Adjustment; Cost of Sdlf-
Insurance; Claimsfor Future
Liabilities not yet Accrued; Litigation
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Under the Contract Disputes Act, 41
U.S.C. 88 601-613 (2005) (“CDA™);
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James E. Keough, Pacific Grove, CA, for plantiff.

Doris S Finnerman, U.S. Department of Justice, Washington, DC, with whom were
Peter D. Keider, Assistant Attorney General and Director David M. Cohen, for
defendant. John T. Lauro, U.S. Department of the Air Force, Arlington, VA, of counsd.

OPINION ON CROSSMOTIONSFOR SUMMARY JUDGMENT

FIRESTONE, Judge.

Pending before the court are the parties' cross-motions for summary judgment. The
United States (“defendant” or “government”) has moved for summary judgment on the issue
of damages, arguing that none of the damages that the plaintiff, SAB Construction, Inc.
(“plaintiff” or “SAB”), seeks are recoverable. The plaintiff has crosss-moved for summary

judgment on the issue of liability. After careful consderation of the briefs and two ord

arguments, the government’s mation for summary judgment is GRANTED-IN-PART and



DENIED-IN-PART. The plantiff’s mation for summary judgment iSDENIED.
BACKGROUND

Thefollowing facts are not in dispute unless otherwise noted. The plaintiff isa
corporation organized, doing business, and licensed as a genera building contractor under
the laws of Cdifornia. Sue A. Bewley isthe Presdent and Chief Financid Officer of SAB.
Jerry Bewley, her husband, is Secretary of SAB. SAB does not have an Asbestos Abatement
Certification or Hazardous Substances Remova Certification from the Cdifornia
Contractor's State License Board. Asbestos and hazardous materias abatement are outside
of itsline of work.

On June 28, 1999, the United States Air Force awarded a contract to SAB for the
renovetion of the Vigting Airman’s Quarters at Ndllis Air Force Base (“NélisAFB”),
Nevada, in the amount of $1,734,583. The contract required SAB to “furnish dl plant,
[abor, equipment, materids, transportation and al else necessary to perform al work to
complete project number RKMF 94-0024, Repair VAQ. Building 536 at NellisAFB, NV.”
Contract a 1. Jacquelyn Buky was the Contracting Officer who awarded the contract. At
the time of the Preconstruction Conference, Jacquelyn Buky was designated as dternate
contracting officer and John Stevens was designated as the primary contracting officer.

John Stevens had participated in the design review process prior to the issuance of the
solicitation.

When the solicitation was issued, on May 7, 1999, it contained paragraph 3.02(g)

under the section “Building Demoalition” of the specifications that required offerorsto



“[c]onform to the recommendations of the Asbestos and Lead Assessment Report included
in Attachment A of these specifications.” Black & Veatch, a contractor of the Army Corps
of Engineers hired to complete a project design for the repair of the Visting Airman’s
Quarters at Nellis AFB, had submitted an Asbestos and Lead Assessment Report as part of
their design package, which aso included the specifications for the project. The Asbestos
and Lead Assessment Report was not included in the solicitation when it was issued.

The Asbestos and Lead Assessment Report concluded that “[t]he 12°"x12” vinyl floor
tilesin the sairwells of the building were found to contain three percent asbestos’; “the
white and red floor tile in the housekeeping offices were found to contain five and three
percent asbestos respectively”; “the mastic on these tiles was a so found to contain
ashestos’; “meastic under the white floor tile contained seven percent asbestos’; and “meastic
under the red tile contained five percent asbestos’. Asbestos and Lead Assessment Report
a 1-1. The Report further found that:

[t]he two samples of mudded joint fittings taken from the hot water supply

system tested positive for ashestos (ten and sSix percent). The total number

of mudded joint fittingsin the building is not known, due to their locationsin

cdingsand wdls. The mgority of thefittings observed in the course of the

ingpection of the building had their outer casings intact but were frigble when

the outer wrapping was damaged.

Thelinear pipe insulation associated with the hot water system was sampled

infour locations. Laboratory analysis found less than one percent asbestos

content in three of the samples. The fourth sample had two layers, the first

layer had less than one percent asbestos, the second layer was found to have

three percent asbestos in laboratory andysis. This sample was taken from the
piping running aong the southern wall of the basement boiler room. . . .



Asbestos and Lead Assessment Report at 3-2.°

The Asbestos and Lead Assessment Report contained recommendations regarding
materias found to contain asbestos: “In their current conditions these materials may be left
in place. If left in the building, these materids should not be sanded, ground, cut or
otherwise abraded or rendered friable unless activities are conducted with al federd, Sate,
and locdl regulations.” Asbestos and Lead Assessment Report at 4-1.

The report dso sated that, out of Sx paint samples, dl but one, a sample from the
firgt floor laundry room, were found to contain lead. The report recommended that “during
renovation or demolition activities which will disturb the paint and potentialy release lead
dust within the building, proper action must be taken to protect workers in accordance with
al federa, date, and locdl regulations. Additiona testing may be necessary to determine

proper disposal methods . . . .” Asbestos and Lead Assessment Report at 5-1.

During the design phase of the project, in October 1996, the Base Architect at
Nellis AFB noted in his project review comments, “[c]heck cost estimate . . . asbestos and
LBP should be added to estimate.” Pl. Prop. Find. Uncontr. Fact ] 84.

Prior to issuance of the solicitation, on April 21, 1999, Jacquelyn Buky, the

! Materids are considered to be “ asbestos containing materials’ and thus subject to regulations
under the Occupationd Safety and Hedlth Act when they contain more than one percent asbestos. 29
C.F.R. §1926.1101(b) (2005). Thermd system insulaion and surfacing materia found in buildings
congtructed no later than 1980 are “presumed asbestos containing materids’. 1d. Presumed asbestos
containing materias must be treated as asbestos containing unless it is determined that they do not
contain more than one percent asbestos. 29 C.F.R. 8§ 1926.1101(k)(1), (5).
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Contracting Officer, asked Albert Villano, the primary Project Engineer, “Have |ead-based

paint and asbestos survey been accomplished? If so, what are the results? If not, when will

they be done? On April 26, 1999, Albert Villano responded as follows:
In response to your question regarding Lead Based Pant and asbestos survey: -
LBP and asbestos has been accomplished. Based upon A&E's findings in
concurrence with our EV personnd that ‘The spackling compound on the wall
systems in the building has tested postive for asbestos. However, when
considered with the volume of the compound is not sufficient to cause the entire
sysem to be considered asbestos containing.” As far as the LBP, ‘Six paint
samples were taken from the building. No lead was detected in the pant
sample’ Since there is no critical issue about asbestos and LBP, | did not fedl
that it is necessary to include remova of asbestos and LBP in the contract
package.

M. Prop. Find. Uncontr. Fact §100; PI. App. &t 4.
A ditevigt for prospective bidders was held on May 27, 1999. On May 28, one of

the prospective offerors asked that the Ashestos and Lead Assessment Report be rel eased,

or that the reference to it in the solicitation be deleted. On June 8, 1999, the solicitation

was amended, changing paragraph 3.02(g) under “Building Demalition” to read: “A Lead-

Based Paint (LBP) and Asbestos Survey have been accomplished. Asbestos was found in

the spackling compound of the wall system, however, it is not sufficient to cause entire

system to be considered asbestos containing material. No LBP was detected.”
Some of the pages of the contract drawings submitted by Black & Vesatch to the

government contained a note that read, “REFER TO ASBESTOS AND LEAD BASED

PAINT REPORT (ATTACHMENT ‘A’ OF SPECIFICATIONS) FOR LOCATIONS OF

ASBESTOS CONTAINING MATERIALS AND LEAD BASED PAINT”. This note was



omitted from the same pages of the contract drawings furnished to SAB from the
government. The contract drawings did bear Black & Veatch’sname and logo. The
sgnature block on the contract drawings for an environmenta reviewer was left blank.

Prior to award, the government requested that SAB verify itsbid, and SAB did so.
SAB’s Bid Egtimate Breakdown reflected an estimate of $77,400 for “Site Work.”

Prior to demalition, SAB submitted a demolition plan to the government that did not
contain specid precautions for asbestos and lead based paint remova. The plan was
approved by the Contracting Officer upon the recommendation of the Project Engineer.
The government admits that it did not notify SAB or any prospective bidders of the
presence, location, and quantity of asbestos containing materia or presumed asbestos
containing materia, as required of building owners by 29 C.F.R. § 1926.1101(k)(2).

A Precongtruction Meeting was held on August 5, 1999. Albert Villano, the Project
Engineer, Maureen Minshew, the Contract Administrator, Richard Lautenschlager, the Base
Architect, and John Stevens, the Contracting Officer, were in atendance. The information
on ashestos and lead, which was reveded to the government in the August 1996 Asbestos
and Lead Assessment Report, was not identified during the Precongtruction Meeting asa
potential problem.

The government issued the notice to proceed on September 20, 1999 and SAB
commenced demoalition the same day.

During the demoalition phase of the contract, debris was transported in 44 dumpsters

and deposited in the Apex Regiond Landfill. A portion of this landfill isan Indudtrid



Waste Landfill that accepts hazardous chemicals, ashestos, and regulated non-hazardous
wadtes. Under Nevada regulations, construction debris condtitutes “industrid solid waste.”
SAB did not give Apex notice that it was depositing asbestos or |ead-based paint. The
debris contained at least some asbestos and |ead-based paint.

On or about October 1, 1999, Jerry Bewley, SAB'’s project manager, approached
Mike Feldt, the Air Force Ingpector, about mechanical insulation that Bewley thought might
be asbestos-containing material. Mr. Feldt told Mr. Bewley that asbestos was Albert
Villano' sresponsibility. On October 29, 1999, John Stevens concluded that SAB’s
demolition work was complete. On November 3, 1999, SAB forwarded aletter to John
Stevensthat SAB had received from Clark County, Nevada, stating that it had not recelved
al theinformation required to complete adust permit gpplication. Another company,
DGM, conducted an assessment of asbestos containing materialsin the building on
November 6, 1999. The survey was completed on November 8, 1999, identifying asbestos-
containing materidsin the building and recommending that a certified asbestos consultant

be hired to abate the asbestos.

Neither SAB nor Jerry Bewley was aware of a problem concerning the presence of
hazardous materids affecting SAB’ s work until November 8, 1999, when John Stevens, the
Contracting Officer, directed SAB not to sweep the floor. On November 9, 1999, SAB
requested an order to stop work. John Stevens issued a suspension of work order on

November 10, 1999. SAB received acopy of the Asbestos and Lead Assessment Report

-7-



prepared by Black & Veatch for the first time on November 23, 1999.

On November 10, 1999, through modification POO01, John Stevens directed SAB to
hire a certified environmenta contractor to perform abatement of the remaining asbestos
and lead based paint in the building in accordance with the November 8, 1999 ashestos
survey and to submit a cost proposal. SAB submitted a cost proposal on December 8, 1999
for $66,319.59 to abate the remaining asbestos and lead through a subcontractor. With its
cost proposal, SAB submitted a document entitled “ Reservation of Rights’. On March 9,
2000, John Stevensissued unilateral modification PO002, revised from a bilaterd to a
unilateral modification, accepting SAB’ s cost proposal as submitted and increasing the
contract price by $66,319.59. Stevens dso sent SAB aletter stating that he did not agree
with the provisons of SAB’s* Resarvation of Rights’ and stating that “[s/hould you have any
bass for the submisson of a Request for Equitable Adjustment asimplied by your
‘Resarvation of Rights' it will have to be developed in sufficient detail prior to submisson
of your find invoice and certified release of clams as required by the contract.” . Prop.
Find. Uncontr. Fact 1 339; Pl. App. at 892-93.SAB’ s work on the contract was completed
and accepted on June 19, 2000.

In an effort to put together a submission for a Request for Equitable Adjustment
(“REA™) under the contract, SAB hired consultants and an attorney to help estimate its
potentia liability to its workers and its subcontractors workers for exposure to asbestos
and lead. It dso sought to estimate its liability for cleanup costs and pendlties associated

with the waste deposited at the Apex landfill. SAB carried Worker's Compensation



policies from both Cadiforniaand Nevada. Jerry Bewley, as part owner of SAB, was
expresdy excluded from coverage under SAB’s Cdiforniaworker’ s compensation policy.
The workforce potentialy exposed to asbestos and lead during demoalition conssted of :
five SAB employees hired in Cdifornia, one of whom is an owner, and one of whom is
deceased; seven SAB employees who were hired in Nevada; eleven Alta Congtruction
employees, one of whom is an owner and one of whom is deceased; and six Solor Electric
Nevada employees, one of whom isan owner.

Ten of SAB’s employees were tested for levels of lead in the blood, and none of
them had levels greater than forty micrograms per hundred grams. Dr. Timothy Deneau
aso found that there were “no medica conditions detected which place[d] the employee at
increased risk of materia impairment of health from exposure to lead and/or asbestos” H.
Prop. Find. Uncontr. Fact §1227. Dr. Deneau recommended that the employees have future
periodic chest x-rays to monitor their medical status. On September 11, 2000, Employers
Insurance Company of Nevada advised SAB that it would only pay for these initia tests, and
would not pay for annua testing for the five Nevada employees who had been tested.  The
clams of these five employees for worker’ s compensation benefits were denied. Other
than these worker’ s compensation claims, there have been no clamsfiled against SAB by
any of itsworkers. Itisnot disputed that asbestos exposure-related diseases can manifest
many years after exposure to the substance.

SAB initidly hired the Kilbourne Company to esimate its potentia lidbility for

ashestos exposure and bodily injury costs. The Kilbourne report concluded that the bodily



injury costs associated with asbestos exposure would likely be $74,000. Thereefter, SAB
hired another consultant, John Wojciak of the firm Risk Internationa, to estimate SAB’s
potentia liability for medical monitoring costs, compensation for injured workers, defense
costs, and resolution costs for non-injured workers. Two actuaries from SIGMA Actuaria
Consulting Group, Inc. reviewed Mr. Wojciak’ sreport. The Risk Internationa report
estimated that SAB faced potentid ligbility for its employees and its subcontractor
employees, including defense costs and claims by uninjured workers, of nearly $12
million. SAB concedesthat it did not rely on the Kilbourne Report in preparing its REA.

SAB dso hired an engineer, Jack Cotter, to give hisopinion asto SAB’slidbilities
regarding the landfill. Mr. Cotter’s report states that representatives of the landfill were
unable to provide information as to the depth and location of the wastes from Nellis AFB.
The operator of the landfill dso failed to identify the cel at the landfill into which the
disposa had been made. Mr. Cotter produced a“worst case” cost estimate for excavating
the landfill and for potentid penalties associated with violating hazardous waste disposd
regulations. The find report estimated that cleanup costs and pendlties could exceed $24
million. Mr. Cotter further indicated in hisreport that SAB might not be liable, however,
for any cleanup cogds or pendlties.

SAB hired dl of its consultants subsequent to June 19, 2000. SAB incurred
$10,295 in costs to Risk International. SAB incurred $4,200 for Mr. Cotter’ s reports, paid
to Environmental Engineering Consultants. SAB incurred $13,600 in cogts paid to the

Kilbourne Company. SAB aso incurred $40,986 in legal feesto Jolley Urga Wirth &
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Woodbury (“Jolley Urga’) for legd advice?

SAB did not submit its final invoice and rdease of clams until June 12, 2001. John
Stevens had been withholding $42,745.09 in find payment, awaiting the submission of the
fina invoice. On April 12, 2001, John Stevens sent aletter to SAB warning that the
extended delay in submitting the invoice was not acceptable. SAB’s reease of clams
submitted on June 12, 2001 excepted various claims in the amount of $82,065,266 for
“ asbestos adjustments.”

SAB submitted a REA dated July 26, 2001 in the amount of $82,065,266. The REA
included the amounts associated with potentid ligbility for asbestos exposure, potentia
ligbility for cleaning up the landfill and for pendlties, legd fees, and consultant costs. John
Stevens denied the REA on November 28, 2001. In hisdenid, John Stevens stated that any
restoration of the landfill “would be the responsibility of the generator, Nellis AFB, and not
your firm.” F. Prop. Find. Uncontr. Fact 1 363; Pl. App. at 217.

SAB indituted a suit againgt Black & Veaich in the Digtrict Court of Clark County,
Nevada on September 26, 2001 based on Black & Vesich's apparent failure to include
information on the presence of hazardous materias in its plans and specifications. The
court dismissed the case based on the economic loss doctrine for the plaintiff’ s tort clam
and for lack of privity on the contract clam. In addition, the court found that the contract

between the government and Black & Veatch did not name SAB as athird party beneficiary.

2 The legd fees have been further broken down to include $3,352 for lega advice associated
with employee exposure issues and $1,867 for lega advice associated with the potentid landfill ligbility.
The government does not agree with SAB’ s characterization of these services. The remaining lega fees
were gpparently incurred in connection with litigation SAB initiated againgt Black & Vesich.
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SAB gppeded, and the case was settled while the appeal was pending. SAB has stated inits
“Resarvation of Rights’ and its Request for Equitable Adjustment that it incurred $11,579

in cogsto Jolley Urgafor various items, including for prosecuting claims againgt Black &
Vestch. In aletter to the government entitled “Updated Information,” SAB stated that it had
incurred additiona cogts for the litigation, for atotal of $40,985.68. SAB sought this

larger amount in its clam and demand for find decison.

SAB filed its certified Claim and Demand for Final Decison on August 16, 2002.
SAB sought atotal of $82,057,337, including $436,362 as the reasonable value of the
demolition work it performed and reflecting a reduction in the amount of legd fees SAB
was claming. The contracting officer denied the claim on November 8, 2002.

The following issues and facts are in disoute. The government chalenges the
admissibility of the opinions of the consultants hired by SAB, as they have not been
qualified as experts under Federal Rule of Evidence 702. The government disputes whether
any government officias had knowledge of the presence of asbestos, and which government
officids had such knowledge. The government also contends thet there is no evidence
demondirating either the exact amount of asbestos and lead that was present in the building
or the exposure leve in the building. The government disputes whether SAB sanded and cut
materias that had lead-based paint on them and whether SAB removed any floor tile. The
government disagrees with SAB over the exact number of employee exposure hours or
whether any workers were exposed to problematic levels of ashestos. The government also

disputes whether SAB’ s suit against Black & Vestch was foreseeable and reasonable.

-12-



SAB brought this action on December 23, 2002. The government moved for
summary judgment on the issue of damages on April 26, 2004. The plaintiff cross-moved
for summary judgment on the issue of liability on June 14, 2004. Ord argument was held
on December 6, 2004. Following court-requested supplementd briefs, a second
telephonic ora argument was held on May 24, 2005.

DISCUSSION
A. Standard of Review
Summary judgment is gppropriate where there is no dispute as to any materid fact

and the moving party is entitled to judgment as a maiter of law. Rule 56 of the Rules of the

United States Court of Federal Claims (*RCFC”); Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 247 (1986). A factismaterid if it would affect the outcome of the suit. 1d. at 248.
Doubts as to factua issues must be resolved in favor of the non-moving party. Mingus

Congtructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). “On cross-

moations for summary judgment, the court must evaluate each motion in its own right and
resolve any reasonable inferences againgt the party whose motion is being considered.”

Commercia Federal Corp. v. United States, 55 Fed. Cl. 595, 615 (2003) (citing First

Federd Sav. Bank of Hegewisch v. United States, 52 Fed. Cl. 774, 780 (2002)).

B. The Government’s Motion for Summary Judgment on Damages
Asinitidly filed, the plaintiff’s complaint contained clams for various equitable

adjustments pursuant to contract clauses and claims for breach of contract damages, some
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of which have now been withdrawn. In particular, the plaintiff has withdrawn its dlamsfor
unjust enrichment based on an implied-in-law contract theory, see Apr. 15, 2004
Stipulation of Dismissd, for logt profits, see Dec. 6, 2004 Oral Arg. Tr. at 54, and for the
potentid liability SAB faces for worker exposure and landfill cleanup costs and pendlties,
see Dec. 6, 2004 Oral Arg. Tr. at 61-62. Now, the plaintiff seeks the costs of sdlf-insuring
againg the risk of worker exposure, landfill cleanup, or asbestos pendty ligbilities, either

as an equitable adjustment or as breach damages. In addition, the plaintiff seeksto recover
the litigation expenses it incurred in prosecuting a claim againgt the design contractor,

Black & Vegtch, as breach damages ($35,766.50); the consultant feesit incurred in
edimating its future ligbilities for its“ Reservation of Rights’ and Request for Equitable
Adjustment as either an equitable adjustment or as breach damages ($28,095); and the legd
feesit incurred in determining what itslegd liabilities might be ($5,219.50). The plaintiff
aso damsit is entitled to overhead and profit on these amounts. Findly, the plaintiff

seeks to recover $436,362 as redtitution pursuant to an implied-in-fact contract or to a
reformed contract due to mutua or unilatera mistake.

The government argues that none of the damages clamed by the plaintiff are

3 At the December 6, 2004 oral argument the court and the plaintiff’s counsal had the following
exchange:

THE COURT: Areyouagreeingwiththe government that because you have not been sued
and have incurred the ligbility for either worker exposure or cleanup cost exposure, that
indeed those figuresthat were calculated arenot recoverable, but that the only thingyou're
arguing now is [for the] cost of insuring againg those clams?

MR. KEOUGH: Yes.
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recoverable.

1. Costs of Sdlf-Insurance

The plaintiff seeks to recover the cost of sdlf-insuring againg the risk of future
ligbilities for medical monitoring costs and potentid tort clams by its employees. The
plaintiff seeks these costs either as an equitable adjustment pursuant to a contract clause, or
as damages for breach of contract. The government argues that these costs are not
recoverable under ether theory.

a. Equitable Adjustment Under the Contract

The government argues that the plaintiff may not recover the cogts of sdlf-insurance
as an equitable adjustment pursuant to any contract clause. Because the plaintiff has not
established a sdf-insurance program, and thus has not incurred aloss, the government
contends that the plaintiff is not entitled to an equitable adjustment for losses it has not
incurred.

The plaintiff argues that while it has not incurred any expenses, it has incurred the
potentia liabilities, which has impacted its bonding capacity and business. The plaintiff
aso arguestha it isrequired to provide medica monitoring for its employees under the
Occupationd Safety and Hedth Act (“OSHA”). The plaintiff notes that such liabilities for
self-insurance can be dlocable to the contract under the Cost Accounting Standards. In
such circumgtances, the plaintiff argues, it is“sdf-insured” by default and thus has incurred
adamage that may be reimbursed as an equitable adjustment.

The court agrees with the government. It is well-settled that “to provethat it is
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entitled to an equitable adjustment, afedera contractor must show lighility, causation, and
injury, and it must prove that the government somehow delayed, accel erated, augmented, or

complicated the work, and thereby caused the contractor to incur specific additiona codts,

and that those costs were reasonable, allowable, and allocable to the contract.” 64 Am. Jur.

2d Public Works and Contracts 8§ 199 (2004) (emphasis added). “Once the contractor has

proved the government’ s ligbility for the costs of added or changed contract work, the
actud cogsincurred by the contractor will provide the measure of the equitable adjustment

to the contract price, if those incurred codts are reasonable.” George Sallitt Consir. Co. v.

United States, 64 Fed. Cl. 229, 245 (2005) (citing Bruce Constr. Corp. v. United States,

163 Ct. Cl. 97, 324 F.2d 516, 518-19 (1963)). “[T]he measure of an equitable adjustment
is the * difference between what it cost [the contractor] to do the work and what it would
have cogt [the contractor] if the unforeseen conditions had not been encountered.””  Shank-

Artukovich v. United States, 13 Cl. Ct. 346, 361 (1987) (quoting Tobin Quarries, Inc. v.

United States, 114 Ct. Cl. 286, 334 (1949)). Thus, an equitable adjustment reimburses the
contractor for additional cogtsthat it has incurred in performing the contract.

In this case, the plaintiff does not dispute that it has not purchased an additiona
insurance policy or set aside a sdf-insurance fund and thusit has not incurred any insurance
cods. The plaintiff argues, however, that the cost of self-insuring has been incurred
because the plaintiff faces a potentid ligbility even if it has not incurred any additiona
cogs of performing. In this case, the plaintiff now seeks the funds to create a sdif-

insurance account to cover “ligbilities’ that have been “incurred” athough it has not
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incurred any “damages’.* The problem with the plaintiff’s theory is that because the

measure of an equitable adjustment isthe actua codts incurred in performing the contract,

this court cannot measure the equitable adjustment without incurred costs. Contrary to the
plantiff’s assertions, an “incurred” potentid ligbility isnot an “incurred cost.” The
equitable adjustment is intended to cover the costs the contractor incurred in connection
with the additiona work associated with the change. The estimated cost of creating a self-
insurance program is not an incurred cost.> Accordingly, the estimated cost of seif-
insurance is not recoverable as an equitable adjustment.
b. Damages For Breach of Contract
The plaintiff’ s dternative theory for recovery is equally unsupported. The estimated

costs of self-insuring are not recoverable as damages for breach of contract. Oneway in

4 At the second ord argument on May 24, 2005, the plaintiff expressed an interest in
edtablishing atrust fund with the court to hold funds in the event the plaintiff is found ligble for any
damages in the future. Where, as here, the government is involved in the same transaction that gives
rise to the potentia liability, the court sees no reason to hold funds. The government will be around to
face any clams, should they arise, in the future.

> The plaintiff’ s rliance on Ryan-Walsh, Inc. v. United States, 37 Fed. Cl. 639 (1997) is
misplaced. Ryan-Walshinvolved a contractor with an established sdlf-insurance program to which the
government was forced to contribute as part of an equitable adjusment. Here, the plaintiff does not
have an established sdlf-insurance program. Ingtead, the plaintiff is seeking to establish some type of
insurance fund as a measure of its increased costs of performing the contract. In contrast to Ryan
Walsh, sdf-insurance in this case was not an incurred cogt.

The plaintiff’ sreliance on Cost Accounting Standard (*CAS’) 416 isequdly misplaced. The
plaintiff contends that contractors can receive sdf-insurance costs from the government without actualy
incurring the costs. See 48 C.F.R. § 9904.416-40 (2005) (referring to “projected average 10ss’).
Thus, the plaintiff contends that it should be able to obtain self-insurance funds as a contract
adminigration cogt without incurring them. The argument fails because this case does not involve an
established and government-approved sdlf-insurance program in which the government has agreed to
pay sdlf-insurance costs. CAS 416 issmply irrdlevant to this case.
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which courts remedy a breach of contract is by awarding damages based on the non-
breaching party’ s expectation interest, or the “interest in having the benefit of his bargain by
being put in as good a position as he would have been in had the contract been performed.”

Restatement (Second) of Contracts § 344(a) (1981); see aso Glendale Federal Bank,

E.S.B. v. United States, 239 F.3d 1374, 1380 (Fed. Cir. 2001) (“One way the law makes the

non-breaching party whole isto give him the benefits he expected to receive had the breach
not occurred.”). “Expectation damages are recoverable provided they are actualy foreseen
or reasonably foreseeable, are caused by the breach of the promisor, and are proved with

reasonable certainty.” Bluebonnet Sav. Bank, F.S.B. v. United States, 266 F.3d 1348, 1355

(Fed. Cir. 2001). The plaintiff argues that, had the contract been fully performed, it would

have known about the presence of asbestos and

lead-based paint and would have taken precautions, and therefore would not be subject to
the lidbilities for which it hasto sdf-insure,

The plaintiff argues that its need to salf-insure was foreseesble to the government,
was caused by the government’ s dleged breach, and is provable with reasonable certainty.
The government argues that as a matter of law, under the facts of this case, the plaintiff
cannot prove sdf-insurance damages with reasonable certainty and therefore SAB’sclaim
must be rejected.

In abreach of contract case, “[@ claimant need not prove his damages with absolute

certainty or mathematical exactitude . . .. Yet thisleniency asto the actud mechanics of
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computation does not relieve the contractor of his essential burden of establishing the

fundamenta facts of liability, causation, and resultant injury.” Wunderlich Contracting Co.

v. United States, 173 Ct. Cl. 180, 351 F.2d 956, 968 (1965). Again, such injury must be
established with “reasonable certainty”. 1d. However, “[i]f areasonable probability of
damage can be dearly established, uncertainty as to the amount will not preclude recovery.”

Lockev. United States, 151 Ct. Cl. 262, 283 F.2d 521, 524 (1960). Furthermore,

“[d]amages are not recoverable for loss beyond an amount that the evidence permitsto be
established with reasonable certainty.” Restatement (Second) of Contracts § 352 (1981).
“Nevertheless, damages may be established with reasonable certainty with the aid of expert
testimony, economic and financid data, market surveys and analyses, business records of
amilar enterprises, and the like” 1d. cmt. b.

In this case, it is undisputed that the plaintiff has not used its own funds to establish a
sdf-insurance program. As noted above, the plaintiff has not incurred the loss of those
funds. Itisaso not disputed that the plaintiff has not been subject to any claim by any
worker alegedly exposed to ashestos or lead under SAB’s contract. Nor does the plaintiff
dispute that no employees will be able to recover damages from the plaintiff until they

exhibit symptoms of disease. See Metro N. Commuter R.R. Co. v. Buckley, 521 U.S. 424,

432 (1997) (“[WI]ith only afew exceptions, common-law courts have denied recovery to
those who, like Buckley, are disease and symptom free.”).
It isfurther not disputed that the plaintiff has not paid for or arranged for its employeesto

have follow-up medica testing such as chest x-rays.
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It is dso undisputed thet the plaintiff has not once in the nearly Six years snce
performance of the contract recelved any indication from state or local government
officidsthat it may be required to clean up a contaminated landfill or to pay pendties for
improperly disposing of the asbestos. Moreover, in his denid of the plaintiff’s REA, John
Stevensindicated that the federa government would be responsible for any landfill cleanup.
Finaly, the plaintiff does not dispute thet it carries worker’ s compensation and some
generd liability insurance.

Thus, dthough the plaintiff arguesthat it has incurred potentid ligbilities, it has not
shown that it has any current obligations to pay any of the claims againgt which it seeksto
sf-insure. For example, in order for the plaintiff to accrue an obligation for worker
exposure, severd events must occur firg: an employee who is not covered by worker’s
compensatior? must have been exposed to friable asbestos or lead-based paint dust; that
employee must develop an ashestos or lead-based paint related disease; the employee must
then sue the plaintiff; and the plaintiff must then be found ligble for the employeg' sinjury.

In these circumstances, the plaintiff cannot establish more than a hypothetical possibility

® The government argues that for those workers who are covered by worker’ s compensation,
that sysem isther exclusive remedy for injuries sustained on the job, including injuries from asbestos
exposure. The plaintiff does not dispute this assertion, but clams that several employees, such as Jerry
Bewley, who is aso an owner of SAB, are not covered by worker’s compensation and therefore
would be able to pursue damagesin atort action againg SAB. Thus, in order for the plaintiff to incur
ligbility for worker exposure, it must be one of the few employees not covered by worker’s
compensation who manifests a disease and sues the plaintiff.
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that it will be found liable for worker exposure or medica monitoring costsin the future.”
Moreover, because the plaintiff carried worker’s compensation and generd liability
insurance, the plaintiff cannot establish thet if it isfound ligble, it will have to actudly pay
any damages.

Smilarly, the plaintiff cannot establish that there is a reasonable probability thet it
will beliable for landfill cleanup costs and pendties. The plaintiff has received no
indication from anyone that it is liable for those cogts, dthough it has been nearly six years
since completion of the contract. On the contrary, John Stevens has indicated that any

landfill cleanup is the federa government’ s responsibility, not the plaintiff’s,

For dl of these reasons, the court agrees with the government that the plaintiff’s
clam for saf-insurance is too remote and speculative to support any recovery, as a matter
of law.2 Although the plaintiff has gone to great painsto find atheory that will dlow it to
recover funds from the government now to protect it againgt potentid future lighilities,
unfortunately the court is unable to accept this theory. Recovery of the costs of sdlf-
insuring againg future potentid liabilities as breach of contract damages would result in a

windfdl to the plaintiff. Without any evidence to show that the plaintiff now faces any

" The plaintiff did not establish that it had any present liability for conducting medical monitoring
of its exposed workers.

8 Because the court concludes, as a matter of law, that plaintiff’s claim for damagesistoo
Speculative, it does not reach the issue of whether, in a case where the damages are not too speculative,
the cost of insurance would be the proper measure of damages.
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actud liability, thereis no basis for awarding dameges.
C. Claim for Future LiabilitiesHas Not Yet Accrued

Although the plaintiff cannot recover self-insurance costs under the contract or as
breach of contract damages at this time, the court does not wish to foreclose the possbility
of recovery in the future, if the liabilities the plaintiff is concerned about actudly
materidize® This case presents a unique st of circumstances. Thus the court holds that if
the plaintiff does incur ligbility for asbestos and lead exposure, for cleaning up the landfill,
or for pendties sometime in the future, then the Sx year datute of limitations for breach of
contract actions in this court will run from that date and not from the breach. See 28 U.S.C.
§ 2501 (2005).

Although aclaim for breach of contract ordinarily accrues, and the statute of

limitations begins to run, & the time of the breach, see, e.q., Brighton Village Assodiates v.

United States, 52 F.3d 1056, 1060 (Fed. Cir. 1995), thisis not dwaysthe case: “It istoo

? In this connection, the court notes that, athough contractua indemnification may not be
implied in fact againg the United States, see Hercules, Inc. v. United States, 516 U.S. 417, 426-429
(1996), contribution is generaly available from the government under the Federd Tort Clams Act.
United States v. Yellow Cab Co., 340 U.S. 543, 548 (1951). Furthermore, the statute of limitations
on aclam for contribution does not begin to run until ajudgment ispaid. Seeid. at 552. Thus, at least
with regard to the plaintiff’s potentid liability for worker exposure, if the plaintiff is sued by its
employees in the future and the plaintiff is able to demondrate that the government breached a duty
owed to the plaintiff’s employees (such as, for example, aduty owed under OSHA), then it seems that
the plaintiff might be able to seek contribution from the government as ajoint tort-feasor, whether by
impleading the government as a third party or by bringing a separate action for contribution. 1d. at 553.
Of course, in ether case, such an action must be brought in U.S. Digtrict Court, as this court does not
have subject matter jurisdiction over claims sounding in tort. 28 U.S.C. 88 1346(b), 1491(a)(1); see,
eg., Brown v. United States, 105 F.3d 621, 623 (Fed. Cir. 1997) (holding that the plaintiffs fraud
claims sounded in tort and thus the Court of Federa Claims did not have jurisdiction over them).
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well established to require citation of authority thet a claim does not accrue until the

clamant has suffered damages.” Terteling v. United States, 167 Ct. Cl. 331, 334 F.2d 250,
254 (1964). Therefore, in Tertding, the “ contractors had the right to wait until their full
obligations were ascertainable before bringing suit therefor.” 1d. at 255. “A clam agangt
the United States first accrues on the date when all the events have occurred which fix the

liability of the Government and entitle the daimant to indtitute an action.” Kinsey v. United

States, 852 F.2d 556, 557 (Fed. Cir. 1988) (quoting Oceanic Steamship Co. v. United

States, 165 Ct. Cl. 217, 225 (1964)). A “breach of contract claim accrue[s| when [the
plaintiff] should have known that it had been damaged by the government’s breach.” Ariadne

Fin. Servs. Pty. Ltd. v. United States, 133 F.3d 874, 878 (Fed. Cir. 1998). It is perhaps

more common that the plaintiff is damaged a the time of breach, but in some
circumstances, such asthosein this case, the plaintiff may not be damaged until much later.
In such acase, the dlam for breach of contract will not accrue for statute of limitations
purposes until the damages are incurred.

In addition, the Federd Acquisition Regulations (“FAR”) provide that a clam does
not accrue until al events that fix the liability of the government occur. 48 C.F.R. § 33.201
(2005). “For liahility to be fixed, some injury must have occurred.” 1d. Theregulations
further provide that “[c]ontractor claims shal be submitted, in writing, to the contracting
officer for adecison within 6 years after accrua of aclam.” 48 C.F.R. § 33.206. Thus
there should be no barrier to the plaintiff bringing an action in the future.

Accordingly, the statute of limitations for the plaintiff’ s claims based on exposure
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to ashestos and lead and for cleanup costs and penaties will not begin to run until damages
or injuries arise.

2. Litigation Expenses

The plaintiff dso seeksthe litigation expensesit incurred in prosecuting aclam
againgt Black & Veatch, the project’ s design contractor, as damages for breach of contract.
The plaintiff argues that the nature of the government’ s breach mideed the plaintiff into
believing that Black & Vesgich, rather than the government, had breached a contractua or
tort duty, causing the plaintiff to file suit against Black & Vesich. Again, the government
argues that these damages are unrecoverable, and again, the court agrees.

In order to recover adamage, “there must be no intervening incident (not caused by
the defaulting party) to complicate or confuse the certainty of the result between the cause
and the damage; the cause must produce the effect inevitably and naturdly, not possibly nor

even probably.” Myerlev. United States, 33 Ct. Cl. 1, 26 (1897). With regard to attorney

fees, it has been noted that “[counsel fees are] the kind of consequential damages not
normally awarded in contract breach cases. Courts do not, in awarding breach damages,
follow through the remote indirect consegquences of the breach as distinguished from those

directly in contemplation when the contract was made.” Kaniav. United States, 227 Ct. Cl.

458, 650 F.2d 264, 269 (1981),%° cited with approva in Hercules, Inc. v. United States, 24

10 Atissuein Kania was the plaintiff’s claim for money damages for breach of an immunity
agreement between the plaintiff and the prosecutor in acrimina case. After concluding that such an
agreement was not sufficient to confer Tucker Act jurisdiction on the court, the Court of Claims stated
in dictathat jurisdiction to award attorney fees as an dement of breach damages, as distinguished from
an award of attorney fees “as such”, would be “dubious’. 650 F.2d at 264. Subsequent casesin the
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F.3d 188, 200 (Fed. Cir. 1994); Texas Instruments, Inc. v. United States, 991 F.2d 760,

764-65 (Fed. Cir. 1993). More recently, the Federa Circuit has held that “the causal
connection between the breach and the [damages] must be ‘ definitely established'. . .. The
dandard . . . ensures that the nonbreaching party will not be awarded more than it would

have received if the contract had been performed.” California Federa Bank v. United

States, 395 F.3d 1263, 1268 (Fed. Cir. 2005) (citations omitted). Thus, the plaintiff may
recover “those losses that would not have occurred but for the breach”. 1d.

Although causation is a question of fact, Bluebonnet, 266 F.3d at 1356, in this case
the facts materid to causation are not in dispute. The plaintiff filed a suit in State court
againg Black & Vestch for that firm's aleged breaches of tort and contractua duties that
were completely separate from the government’ s duties under its contract with the plaintiff.
It was the plaintiff’ s decison to bring such asuit. Although the plaintiff may be correct that
“but-for” the government’ s alleged breach of its contract with the plaintiff the plaintiff
would not have been presented with the decision whether to bring suit againgt Black &
Vesetch or the plaintiff would not have thought it had aclam againg Black & Vestch, this
theory of causation istoo broad. The decison to bring the suit, and to incur the costs,

rested with the plaintiff. The plaintiff’s decison bregks the chain of causation between the

government’ s aleged breach and the litigation because the litigation did not flow

Court of Claims and Federd Circuit have not clearly settled the issue of whether litigation expenses, as
an dement of breach damages, are unrecoverable as a matter of law. See Pratt v. United States, 50
Fed. Cl. 469, 482-83 (2001) (discussing Kania). Accordingly, this court is andyzing the plaintiff’'s
clam for litigation expenses as it would any other claim for breach of contract damages.
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“inevitably and naturaly” from the government’s dleged breech.

Furthermore, the plaintiff’s claims againg Black & Vestch existed independently of
the government’ s dleged breach; they did not arise directly from the government’ s breach.
The plaintiff’ s litigation againg Black & Vestch is diinguishable from litigation thet the
plantiff might have to defend because of the government’ s aleged breach. In the Stuation
where the party has to defend athird party claim, the third party’ sinjury, and the basis for
its suit, arises directly out of the government’ s dleged breach. The plaintiff’ sinjury here,
litigation expenses, do not arise directly out of the government’ s alleged breach because
the plaintiff’s clams againgt Black & Vesaich for breaches of Black & Vestch’'sduties exist
whether or not the government breached a contract with the plaintiff. Therefore, once
again, it cannot be said that the plaintiff’ s litigation expenses flowed “inevitably and
naturdly” from the government’s aleged breach, or that the plaintiff would not have
incurred those expenses “but for” the aleged breach.

Furthermore, the plaintiff’s argument that its litigation expenses were incurred in an
attempt to mitigate the damages for which the government would be lidble isirrdevant.
While the argument attempts to show that the government benefitted from the litigetion,
and thus the government should be lidble for the cogts of the litigation, the argument does
not address the problem of causation.

Smilarly, the plantiff’ sreliance on Tertding ismisplaced. In that case, the
plantiffs contract to build an air base indicated that a gravel pit site would be furnished by

the government “without cost to the contractors’. 334 F.2d at 256. The government
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furnished graved pit Stesthat were located on private lands without permission from the
landowners, and the plaintiffs removed gravel from those sites. The plaintiffs were sued by
the landowners after performance of the contract was complete, and the plaintiffsincurred
litigation expenses, for which the Court of Claims then held the government liable: “When
the government did not defend [the suit], and the plaintiffs were forced to defend, we think
the government breached its contract to furnish the gravel pit sites without cost to the
contractors.” 334 F.2d at 256. Thus, in that case, the incurrence of the litigation costs was
itself the breach of the contract; in such circumstances there could be no intervening cause
between the breach and the damage. The present caseis distinguishable. Here the plaintiff
affirmatively undertook litigation for its own benfit; the plaintiff’s action against Black &
Vesgtch did not arise because of the government’ s failure to take action againgt Black &
Vestch.

In sum, the plaintiff hasfailed to establish any basisfor claming the legd costsit
incurred in suing Black & Veatch. Those costs are not recoverablein this action, as a matter
of law. '

3. Consaultant Costs

The plaintiff also seeks to recover the amountsit paid its consultants to estimate its
ligbility for worker exposure and landfill cleanup and pendties, and the legd fees paid to

Jolley Urgato advise on its legd liahility and to help it prepare a notification letter to its

11 Because the court finds that the plaintiff has not established causation, and thus cannot
recover its litigation expenses on that ground, the court does not reach the question of whether the
plaintiff’ s litigation expenses are dso unrecoverable on foreseeability grounds.
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employees. The plaintiff so seeks Generd and Adminigrative cods (G & A”) and 9%
profit on these amounts. The plaintiff argues that it used the estimates and advicein
preparing its “ Resarvation of Rights’, which was submitted with its cost proposd for the
contract modification, and its subsequent Request for an Equitable Adjussment. The
plaintiff aso argues that these consultant costs are dlowable under the cost principles as
economic planning codts. The plaintiff argues that such uses qudify these coss as
alowable contract administration costs under the contract.

The government argues that the plaintiff’s consultant costs are undlowable under 438
C.F.R. 8 31.205-47(f)(1), which states that the costs of legal services and the services of
consultants are “undlowable if incurred in connection with . . . the prosecution of clams or
appedls againg the Federal Government.” The government argues that the amounts that the
plantiff paid to three consultants and alaw firm were for services used in preparing its
clam for additiona costs and that these services provided no benefit to the government,
and thus are undlowable under the contract. The government also argues that even if the
plaintiff’ s consultant costs are dlowable, the plaintiff is not entitled to generd and
adminigrative costs and profit on those amounts.

The court agrees with the plaintiff that its consultant costs are potentidly dlowable
under the contract. When the Contracting Officer makes a change to the contract that
“causes an increase or decrease in the Contractor’s cost of, or the time required for, the
performance of any part of the work under this contract, . . . the Contracting Officer shall

make an equitable adjustment and modify the contract in writing.” 48 C.F.R. 8§ 52.243-4
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(Aug. 1987). The plaintiff’s contract contained a clause stating “[w]hen costs are afactor in
any price adjustment under this contract, the contract cost principles and proceduresin
FAR Part 31 and [Department of Defense Federa Acquisition Regulation Supplement
(“DFARS’)] Part 231, in effect on the date of this contract, apply.”'> DFARS § 252.243-
7001 (Dec. 1991). The cost principles state that “[c]osts shall be allowed to the extent they
are reasonable, allocable, and determined to be allowable under 31.201, 31.202, 31.203,
and 31.205.” 48 C.F.R. § 31.204(a). “Costs of professional and consultant services are
dlowable . . . when reasonable in relaion to the services rendered and when not contingent
upon recovery of the costs from the Government [subject to 48 C.F.R. § 31.205-47].” 48
C.F.R. § 31.205-33(b).

The Federa Circuit has noted that there are “three distinct categories’ of legd and
consultant cogtsin the cost principles: “(1) costsincurred in connection with the work
performance of a contract; (2) costs incurred in connection with the adminigtration of a
contract; and (3) costs incurred in connection with the prosecution of a[Contract Disputes

Act, 41 U.S.C. 88 601-613 (2005) (“CDA")] claim.” Bill Strong Enterprises, Inc. v.

Shannon, 49 F.3d 1541, 1549 (Fed. Cir. 1995), overruled in part by Reflectone, Inc. v.

Dalton, 60 F.3d 1572, 1579 (Fed. Cir. 1995) (en banc) (holding that a CDA claim does not
have to be in dispute in order to congtitute a“clam” under what is now 48 C.F.R. § 31.205-

47(f)(2)). Costsincurred in connection with the prosecution of a CDA claim are per se

12 To the extent the government argues that the cost principles, such as the alowability of
economic planning costs under 48 C.F.R. § 31.205-12, are only applicable to cost reimbursement
contracts, this argument isrejected. See Def. Opp. PI. Cross-Mot. at 32.
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unallowable under 48 C.F.R. 31.205-47(f)(1). Bill Sirong, 49 F.3d at 1549. If the
contractor seeks more than $100,000, then it must certify the claim pursuant to 48 CF.R. 8
33.207 in order to qudify it asaCDA clam. Thereisa“strong lega presumption” that
cogsincurred prior to submisson of aCDA clam aredlowable. Bill Srong, 49 F.3d at
1551.

However, even if the cost is not per se undlowable, the court must till determine
whether alega or consultant cost provides a*[b]enefit to the contract purpose, whether in
itswork performance or adminigiration”. Bill Strong, 49 F.3d at 1549.

If a contractor incurred the cogt for the genuine purpose of materidly furthering

the negotiation process, such cost should normaly be a contract administration

cost . . .. On the other hand, if a contractor's underlying purpose for incurring

a cost is to promote the prosecution of a CDA clam againg the government,

then such cost isundlowable.. . . .

Id. at 1550.
In kesping with Bill Strong, the cost of preparing an REA hasin some cases been

alowed as a cogt incurred for the purpose of furthering the negotiation process. See

Johnson v. Advanced Eng' g & Planning Corp., 292 F. Supp. 2d 846 (E.D. Va. 2003)

(alowing the costs of preparing an REA); American Mechanicd, Inc., ASBCA No. 52033,

03-1 BCA 132134 (Dec. 20, 2002) (alowing the costs of preparing an REA where the
parties were in the process of exchanging correspondence and information); Propellex
Corp., ASBCA No. 50203, 02-1 BCA {31721 (Dec. 27, 2001) (allowing the costs of
preparing an REA where the Contracting Officer made a subsequent settlement offer),

af'd, 342 F.3d 1335 (Fed. Cir. 2003).
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Here, the government issued aforma change order, the modification to the
contract, requiring the plaintiff to conduct ashestos abatement. The plaintiff submitted a
cost proposdl for certain increased costs associated with the change, and submitted a
“Reservation of Rights’ reserving itsright to claim other cogs relating to estimated
potentid liabilities in the future. The Contracting Officer accepted the cost proposal, but
suggested that the plaintiff submit an REA “developed in sufficient detail” because he could
not agree to the “Resarvation of Rights’. In response the plaintiff hired expertsto evauate
its potentid costs. The Contracting Officer rgected the plaintiff’s REA, and in doing so he
went through each of the costs estimated by the plaintiff’s consultants. After the REA was
rejected, the plaintiff filed its certified Claim and Demand for Find Decison, its CDA
clam, on August 16, 2002.

This course of events demonstrates that the parties were in the process of
negotiating the amount of the plaintiff’ s equitable adjusment for the government’s
unilaterd change. The parties exchanged correspondence and information, prior to the
plantiff’s submisson of a CDA dam, in which John Stevens indicated that he needed more
detailed information in order to evauate the plaintiff’sclams. This exchange culminated
in the Contracting Officer’ sreview of the plaintiff’s proposed cost estimates and decision
not to accept them. While the Contracting Officer did not accept the estimates, it is clear
that the cost estimates were considered and were part of a negotiation process. The use of
consultant reports, as part of the process of preparing the REA, may be a benefit to the

contract. Therefore, to the extent the plaintiff’s consultant costs were used to estimate

-31-



ligbilities to be included in the REA and were considered by the Contracting Officer in
evauating the REA, they are dlowable as contract adminisiration costs pursuant to 48
C.F.R. § 31.205-33(b).13

Although the court finds that the plaintiff’s consultant codts are alowable codts of
administering the contract as modified, the court cannot determine at this time whether all
of the cogts incurred were reasonable and alocable to the contract because there appear to
be facts in digpute regarding the extent to which certain lega-consultant services were used
to prepare a claim againgt the government.* Thus, further proceedings are required to
determine the amount of costs for consultant services, including lega services, thet the
plaintiff is entitled to recover.®

4. Restitution

The plaintiff finaly seeks $436,362 as redtitution for the reasonable vaue of the
sarvicesit provided to the government under an implied-in-fact contract theory, or based on
atheory of reformation for mutua mistake. The plaintiff argues that the measure of
retitution is the vaue of the benefit the government received. Here, the government would

have had to pay $436,362 more if it had paid for asbestos abatement; therefore the plaintiff

13 1n this connection, the court notes that SAB concedes that it did not rely on the Kilbourne
report to support its REA; as such, the costs associated with this report are not recoverable.

14 For example, the government has argued that at least part of the lega services rendered were
used in determining whether and to what extent the plaintiff had lega cdlaims againgt the government.

15 The court, however, notes that to the extent that costs are dlowed, the plaintiff will be
entitled to areasonable profit on such costs. See Propellex Corp., ASBCA No. 50203, 02-1 BCA 1
31,721 (Dec. 27, 2001), &ff'd, 342 F.3d 1335 (Fed. Cir. 2003).
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contends it is entitled to that amount because asbestos was removed, saving the government
the amount it would have paid for abatement.

The government argues that the $436,362 the plaintiff claims as the reasonable vaue
of its services to the government is not recoverable. In particular, the government argues
that the proper measure of restitution is the reasonable value of the servicesthat havein
fact been rendered, not the amount of money the aleged breaching party saved by breaching
the contract. The government also argues that restitution is not available when the plaintiff
has performed dl of its duties under the express contract.

The court agrees with the government. Although it has been held that restitution may

be measured by the “value of the benefits received by the defendant due to the plaintiff’'s

performance,” Landmark Land Co. v. FDIC, 256 F.3d 1365, 1372 (Fed. Cir. 2001), “the

objective [of restitution] is to restore the parties to the status quo ante.” Glendae Federal

Bank, FSB v. United States, 239 F.3d 1374, 1380 (Fed. Cir. 2001). Redtitution “requires

determining what benefit from the contract the breaching party has received, and restoring
that to the nonbreaching party.” Id. at 1381. Thus, “restitution would make use of

cdculations from fixed eventsinthepast . . . .” First Nationwide Bank v. United States, 51

Fed. Cl. 762, 765 (2002) (comparing the calculation of restitution to the hypothetical
expectancy caculation). Therefore, redtitution is measured by the reasonable vaue of the
services actudly rendered, not the value of the government’ s hypothetical savings due to

the breach.
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Here, it is undisputed that the plaintiff rendered demolition services without specid
ashestos abatement procedures up until work on the contract was suspended. Itisaso
undisputed that the plaintiff was paid for these services pursuant to an express contract.
Except for the portion of the work performed under the unilateral change order, the
government did not receive ashestos and |lead abatement services from the plaintiff. The
government received the services for which it had contracted with SAB. SAB did not incur
any additional cogtsin removing the asbestos or lead-based paint. Thereis nothing for the
court to restore to SAB, and thus paying SAB for servicesit did not perform would result in
awindfal. Accordingly, restitution damages based on the value of asbestos abatement
services that were not performed by SAB are not recoverable.

C. The Plaintiff’sMotion for Summary Judgment on Liability

Because the plaintiff’ s consultant costs are the only damages potentialy recoverable
in this case and because such costs are potentialy alowable under the changes clause of
the contract, the plaintiff’s other theories of liability are not relevant to this remaining
clam. The plantiff’s arguments regarding ligbility based on contract clauses, such as
differing Site conditions, breach of contract theories, such as nondisclosure of superior
knowledge, and implied-in-fact contract theories are now moot. Accordingly, summary

judgment on theissue of liability is moot and the plaintiff’s motion must be denied.



CONCLUSION
For the foregoing reasons, the government’s maotion for summary judgment is
GRANTED-IN-PART and DENIED-IN-PART. The plaintiff’s motion for summary
judgment isDENIED. The parties shdl file ajoint status report by July 6, 2005 outlining
the next seps for resolving thislitigation. Given the smal amount remaining in dispute,

the court urges the parties to find an amicable resolution.

IT ISSO ORDERED.

NANCY B. FIRESTONE
Judge
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