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OPINION

FIRESTONE, Judge.

Pending before the court is defendant United States’ (“government’s’) motion to



dismiss the Federd Deposit Insurance Corporation (*FDIC”) from this action on the
grounds that the FDIC has not presented ajusticiable case or controversy. The government
a0 arguesthat the FDIC' s action is barred by the Six-year satute of limitations governing
the timeliness of suitsfiled in this court. For the reasons set forth below, the government’s
motion to dismissthe FDIC isDENIED.
l. STANDING AND JUSTICIABLITY

A. Thepositions of the parties

The FDIC' s clamsin this case purportedly arose in 1989 with the passage of the
Financid Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”), Pub. L. No. 101-
73, 103 Stat. 183 (1989) and the enactment of FIRREA’ simplementing regulationsin
December 1989. The FDIC filed its complaint-in-intervention in this case on March 26,
1997. On March 4, 2002, in accordance with the court’s February 4, 2002 Order, the
United States moved to dismissthe FDIC's claims.

The government contends that the FDIC lacks standing to intervene in this matter
based upon the United States Court of Appedsfor the Federa Circuit's (“Federd

Circuit's’) opinionsin Landmark Land Co. v. United States, 256 F.3d 1365 (Fed. Cir.

2001) and Glassv. United States, 258 F.3d 1349 (Fed. Cir. 2001), amended on relv g, 273

F.3d 1072 (Fed. Cir. 2001). In Landmark and Glass, the Federd Circuit held that the FDIC

does not have standing where its interests are not adverse to the United States' interests.
Specificaly, the Federd Circuit held that the FDIC' sinterests are not adverse where the

government would be entitled to dl of the damages clamed by the FDIC in the action.



Thus, the Circuit held that unless the maximum damage award sought by the FDIC is*“in
excess of what the failed thrift owes to the government, the case-or-controversy
requirement is not stisfied.” Landmark at 1382. See Glass, 258 F.3d at 1355. The
Federd Circuit reasoned that if the recovery sought does not exceed the amount the FDIC
must reimburse to the government, the recovery would “essentidly flow from one
Government fund to another.” Glass at 1355.

The government argues that the FDIC does not have standing in this case because the
FDIC s cdams are not in excess of what the falled thrift owes to the government. The
FDIC's highest damage claim isfor $9,946,572. The FDIC paid over $241 million to
insured depositors (including interest); thus the subrogated claim exceeds the amount
sought by the FDIC in thisaction. Accordingly, the government contends that the FDIC has
not presented a justiciable case or controversy, and its clams must be dismissed.

The FDIC arguesin response that it has standing because the facts of this case make

it diginguisheble from Glass and Landmark. In particular, the FDIC argues that under the

gatutory priority scheme applicable to this case, uninsured depositors and third party
creditors (who together have claims totaling approximately $184,000) are entitled to share
with the government, on a pro-rata basis, in any recovery by the FDIC. The FDIC explains

that because there were no such creditorsin Glass or Landmark, the Federa Circuit had

correctly concluded in those cases that the government would be entitled to the full
recovery. However, in this case, the FDIC argues that the non-insured depositors and

generd creditors are entitled to a pro-rata recovery, and thus the FDIC has standing to



assart clams on their behaf. The FDIC contends that where there are other creditors
entitled to share in the FDIC' s recovery under the priority scheme, the FDIC has standing,
even if the damage cdlam is not sufficient to fully satisfy the total amount owed back to the
government for having paid the insured depositors.

In support of its position, the FDIC points to the Federd Circuit’'s amended opinion
in Glass, in which the Federd Circuit Sated that, “While any net recovery by the FDIC
would be distributed to creditors under the statutory scheme agpplicable to the Security
recaivership, in this case FRF-RTC has priority over dl other creditors under this statutory
scheme” Glass, 273 F.3d a 1072 (emphasis added). The FDIC argues that this amended
language demondtrates the Federa Circuit’ s recognition thet if other creditors are entitled
to share in the FDIC' srecovery on a pro-rata basis with the government, the FDIC has
danding.

The government argues that the FDIC' s standing argument is unfounded. According
to the government, uninsured depositors and creditors do not have an equd priority with the
government under the statutory priority scheme. The government clamsthat the rlevant
priority statute gives the government’ s subrogated claim a“ super-priority” ahead of the
uninsured depositors and other creditors. For the reasons that follow the court finds that
the FDIC has the better reading of the law.

B. Therdevant priority statute does not give subrogated claimsa * super -
priority”

The government’ s statutory argument hinges on the plain language of 12 U.S.C. §

1821(d)(11) (1988 ed., Supp. 111 (1991)) (“ Section (d)(11)"), which states as follows:
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(11) Didribution of assets

(A)  Subrogated clams,; clams of uninsured depositors and other creditors
The recelver shdl —
(i) retan for the account of the Corporation such portion of the amounts
redized from any liquidation as the Corporation may be entitled to

recaive in connection with the subrogation of the clams of depostors,
and

(i) pay to depositors and other creditors the net amounts avalable for
digribution to them.

(B)  Didribution to shareholders of amounts remaning after payment of all
other claims and expenses

In any case in which funds reman after dl depositors, creditors, other
cdamants, and adminidrdive expenses are paid, the recever gl
digribute such funds to the depository inditution's shareholders or
members together with the accounting report required under paragraph
(15)(B).

(Emphasis added).

The government contends that Congress established a* super-priority” in Section

(d)(11) when it provided that uninsured depositors and creditors would only receive the

“net amounts available’ to them. According to the government, because Congress provided

that the receiver may retain for the FDIC the “amounts. . . the Corporation [FDIC] may be

entitled to receive in connection with the subrogation of the claims of depositors” i.e. the

amounts paid by the FDIC, before paying other depositors and genera creditors the “ net

amounts available. . . to them,” Congress established a priority for the FDIC to the extent



that it paid theinsured depositors! The court disagrees.

Contrary to the government’ s contention, the court does not find that Congress' use
of theword “net” in Section (d)(11) unambiguoudy established a“super-priority” for the
FDIC s subrogated claims. When Section (d)(11) is reviewed in context, it isnot at dl
certain that the word “ net” necessarily provided that the FDIC' s subrogated depositor
clamswould be paid in ful before uninsured depositors or generd creditors shared in the
liquidation proceeds. Indeed, when the sectionisread in its entirety it appearsthat “dl
depositors [both insured and uninsured depositors] and creditors,” were to share in the
digtribution of assets on somefar bass. Under Section (d)(11) the receiver isdlowed to

retain for the Corporation [FDIC] the “portion. . . [it] . . . may be entitled to receive” for the

subrogated claims. Use of the phrase, “portion . . . [the FDIC] . . . may be entitled to
recelve,” in juxtapogtion with the phrase “the net amounts available’ to them, suggests that
under Section (d)(11), Congress expected that the FDIC, together with uninsured
depositors and generd creditors, would share in the “portion” of the whole avallable for
their group, on apro-ratabass. While Congressin Section (d)(11) may well have
contemplated that the FDIC would receive the lion-share of the proceeds based on the
amountsit paid out to insured depositors, Section (d)(11) does not state the FDIC isto be

paid in ful before dl other depositors or creditors are entitled to payment. Without a clear

1 The government argues that this priority was established in a 1933 Banking Act,
which clarified that the FDIC' s subrogated claim extended only to the amounts paid to
depositors and that depositors retained a claim for any remaining uninsured amounts. See
Tr. 9:22.



directive from Congress for payment in full to the FDIC, the court cannot read a*“ super-
priority” for the FDIC into the statute. Indeed, the provision contemplatesin Section
(d)(12)(B) that “dl depogitors, creditors, other claimants and administrative expenses’ will
sharein the digtribution of assets. Section (d)(11)(B) provides that only persons not
entitled to a“ portion” of the distribution of assets, are * shareholders’ who Congress
provided would only be paid after “dl others”

In view of the foregoing, the court finds that Section (d)(11) did not plainly establish
a"“super-priority” for the FDIC. Thus the court may properly look to agency interpretation
of the Satute to determine its meaning. It iswell-settled that where thereis an ambiguity in
the language of a gatute, the interpretation of the agency charged by law with its

implementation is given deference. Chevron U.SA., Inc. v. Natural Resources Defense

Council, Inc., 467 U.S. 837 (1984). Asthe United States Supreme Court recently stated in

Barnhart v. Wdton, 122 S.Ct. 1265 (2002), “This Court has previoudy said that, if the
satute speaks clearly ‘to the precise question at issue,” we ‘must give effect to the
unambiguoudy expressed intent of Congress.” If, however, the statute ‘is silent or
ambiguous with respect to the specific issue” we must sustain the Agency’ s interpretation
if itis‘based on apermissible congtruction’ of the Act.” Barnhart at 1269 (citations
omitted). Because the court finds that the language of Section (d)(11) is ambiguous, it will
now look to the FDIC's condruction of the statute to determineif it is permissble, and if
30, the court will give FDIC' s long-standing regulatory interpretation deference.

C. The FDIC’sregulatory priority schemeisentitled to deference



For over 30 years, the FDIC has provided by regulation that al depositors (both
insured and uninsured) and generd creditors would share in the digtribution of any
receivership assets on a pro-rata basis according to the vaue of their clams. As12 CF.R.
§ 360.3° States:

Priorities

(& Unsecured clams againgt an association or the receiver that are proved to the
satisfaction of the recaiver shdl have priority in the following order:

(1) Adminigretive expenses of the receiver, induding the costs, expenses, and
debts of the recaiver,

(2) Adminigtrative expenses of the association . . . ;

(3) Clams for wages and sdaries, induding vacation and sck leave pay ad
contributions to employee benefit plans, earned prior to the gppointment of the
receiver by an employee of the association whom the receiver determines it is
in the best interests of the recaelvership to engage or retain for a reasonable
period of time;

(4) If authorized by the receiver, clams for wages and sdaries, including
vacation and sck leave pay and contributions to employee benefits plans, earned
prior to the gppointment of the receiver, up to a maximum of three thousand
dollars ($3,000) per person, by an employee of the association not engaged or
retained pursuant to a determination by the receiver pursuant to the third
category above;

(5) Clams of governmentad units for unpaid taxes, other than Federal income
taxes, except to the extent subordinated pursuant to applicable law; but no other
dam of a governmentd unit shdl have a priority higher than that of a generd
creditor under paragraph (a)(6) of this section;

2 What is now Section 360.3 was originaly promulgated in 1968 under a different
citation. After severa redesgnations over the years, which did not change the content of
the regulation, Section 360.3 took its current form in 1993.
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(6) Clams for withdrawable accounts, induding those of the Corporation as
subrogee or transferee, and dl other dams which have accrued and become
unconditiondly fixed on or before the date of default, whether liquidated or
unliquidated . . . ;

(7) Clams other than those that have accrued and become unconditionaly fixed
on or before the date of defaullt, . . . ;

(8) Clams of the United States for unpaid Federal income taxes,

(9) Clams that have been subordinated in whole or in part to genera creditor
cdams, which shdl be given the priority specified in the written instruments that
evidence such dams, and

(10) Clams by holders of nonwithdrawvable accounts, including stock, which
shdl have priority within this paragraph (2)(10) in accordance with the terms of

the written instruments that evidence such daims.

The court finds that this regulatory priority scheme is permissible under Section
(d)(12) and gives meaning to Section (d)(11)(A). The FDIC permissibly placed dl
depositors and creditorsin a category that alowed them to share on a pro-rata basisin the
proceeds collected by the receiver. Indeed, gpparently dl of the distributions made in
receiver cases have been made in accordance with this regulation, without objection by the
government. Thus, the court finds that the FDIC regulation is permissible under the Act and
is therefore entitled to deference.

D. The 1993 Amendmentsto Section (d)(11)

The court further finds that the 1993 Amendments to Section (d)(11) and its
legidative history confirm the court’s conclusion that it must give deference to the FDIC's
regulatory priority scheme and regject the government’ s view that Section (d)(11)

established a“ super-priority” for the Corporation with respect to “subrogated clams.” The



amended statute and the legidative history make plain that Congress understood that

payments were being made pursuant to the FDIC' s long-standing pro-rata distribution

scheme and that in order to change that scheme, Congress needed to amend thelaw. The

1993 Amendments demondtrate that not until Congress amended Section (d)(11) in 1993,

subrogated clams did not have a“ super-priority.” Indeed, the 1993 Amendments give a

“super-priority” to dl depostors, not Smply subrogated claims based on paymentsto

insured depositors.

The rdlevant language of the 1993 Section (d)(11) amendments provides as follows.

(11)

(A)

DEPOSITOR PREFERENCE. —

IN GENERAL. — Subject to section 5(e)(2)(C), amounts redized from the
liquidation or other resolution of any insured depository inditution by
any other recaeiver agppointed for such inditution shal be distributed to
pay dams (other than secured dams to the extent of any such security)
in the following order of priority:

(i) Adminigrative expenses of the receiver.
(i) Any deposit lighility of the indtitution.

() Any other genera or senior liddlity of the inditution (which is
ligbility described in clause (iv) or (V)).

(iv) Any obligation subordinated to depositors or genera creditors
(which isnot an obligation described in clause (v)).

(v) Any obligation to shareholders or members aidng as a result of ther
daus as shareholders or members (including any depostory inditution
holding company or any shareholder or creditor of such company).

Pub. L. No. 103-66, 8 3001, 107 Stat. 312, 336 (Aug. 10, 1993). The Conference Report

on this new legidation explains Congress intent in amending the satute: “This provison
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amends the Federal Deposit Insurance Act to give depositors a preference over general and

subordinated creditors and shareholders when areceiver distributes assets from failed

banks and thrifts” H.R. Conf. Rep. No. 103-213 at 436 (1993) (emphasis added). In

addition, the report makes plain that Congress understood that under the existing priority

scheme, “the FDIC pays depositors on a pro rata basis with generd creditors when

digtributing the assets of afailed nationa bank or of a state bank or thrift in a state that does
not have adepositor preferencelaw.” |d. (Emphasis added).

The government’ s contention that the 1993 amendment to Section (d)(11) is not
relevant to the court’ s andlysis of the pending controversy iswithout merit. It iswell-
settled that when Congress enacts an amendment, the court may presume that Congress
“intended to change the origind act by creating anew right or withdrawing an existing one.
Therefore, any materid change in the language of the origind act is presumed to indicate a
changeinlegd rights” 1A Norman J. Singer, Statutes and Statutory Construction § 22:30

(6th ed. 2002). See May Department Stores Co. v. Walton, 572 F.2d 1275, 1278 (8th Cir.

1978) (“[A] subsequent amendment and its legidtive higtory, dthough not contralling, is

nonethel ess entitled to substantia weight in congtruing the earlier law.”); see also Sonev.

Immigration and Naturdization Serv., 514 U.S. 386, 397 (1995) (“When Congress acts to

amend a gtatute, we presume it intends its amendment to have red and substantid effect.”).
Thus, it is clear that prior to the 1993 amendment, which gave depositors a“preference
over genera and subordinated creditors and shareholders,” there was no “super-priority”

for subrogated claims based on insured deposits, as the government assarts.
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In view of the foregoing, the government’ s contention that the FDIC' s subrograted
clam dways enjoyed a*“ super-priority” isnot supported. The origina Section (d)(11)
clearly did not establish a* super-priority” for the clam of the FDIC based on paymentsto
insured depositors. Rather, Section (d)(11) provided that any money recouped by the
receiver on behdf of the failled bank should be shared on a pro-rata basis with the FDIC and

uninsured depositors and creditors in accordance with the FDIC sregulaion.® In

such circumstances, this case is distinguishable from Glass and Landmark, in that a portion

of the FDIC'sinterests are adverse to the United States' interests.* Accordingly, because

3 The government’ s contention that the receiver no longer has any claims for anyone
other than the FDIC government arm is mistaken. The government argues that under the
1990 Contract of Sde between the RTC receiver and RTC corporate (the government), the
receiver reinquished al of its claims on behdf of other creditors. Thisisnot true. The
Contract of Sde between the RTC, asreceiver of Home Federd, and RTC corporate (the
government arm) did not extinguish the receiver’s claim, but allowed RTC corporate to
assart it on the receiver’ s behdf. Indeed, the FDIC has been distributing assets from the
Home Federa Receivership since 1990 in accordance with the priority regulation set forth
in 12 CF.R. 8§ 360.3. (Green Aff. 16, Plaintiff Federd Deposit Insurance Corporation’s
Opposition to Defendant’ s Motion to Dismiss the Federd Deposit Insurance Corporetion,
Ex.A).

4 The court recognizes that severd other judges of this court have found Glass
dispostive. This court, however, respectfully disagrees with their reading of Glass. Glass
was amended to reed, “We grant the FDIC's petition for the limited purpose of amending
our earlier opinion asfollows: (1) The sentence beginning at page 11, line 5 [258 F.3d at
1355] isamended to read: While any net recovery by the FDIC would be distributed to
creditors under the statutory scheme applicable to the Security receivership, in this case
FRF-RTC has priority over dl other creditors under this statutory scheme.” Glass, 273
F.3d 1072 (2001) (emphasis added). This court, therefore, finds that the Federd Circuit
has not yet spoken on the standing of the FDIC with respect to the facts presented in this
case.
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the FDIC is aso representing the interests of the uninsured depositors and genera
creditors, who are entitled to share on a pro-rata basis with the government in any damage

award, the FDIC has standing to maintain a damage claim with respect to that portion.®

. STATUTE OF LIMITATIONS

The government next argues that even if the FDIC has standing, the FDIC should be
dismissed from the current litigation, because its action is barred by the Sx-year Satute of
limitations governing the timeliness of suitsfiled in this court. The gpplicable Satue of
limitations provides, “Every clam of which the United States Court of Federal Claims has
jurisdiction shall be barred unless the petition thereon is filed within Sx years after such
clamfirst accrues.” 28 U.S.C. § 2501 (2001). Thisgtatute isjurisdictiona and may not be

waived. See Hopland Band of Pomo Indians v. United States, 855 F.2d 1573, 1576-77

(Fed. Cir. 1988) (“The 6-year statute of limitations on actions againg the United Statesis a
jurisdictional requirement attached by Congress as a condition of the government's waiver

of sovereign immunity and, as such, must be gtrictly construed.”); see dso Admird

Financid Corporation, 51 Fed. Cl. 366, 368 (2002). It isnot disputed that the FDIC's

complaint, filed on March 26, 1997, was filed more than six years after the clam first

5 Although the court has concluded that the FDIC has standing, the FDIC must now
consder whether pursuing a clam would be awise use of resources. It gppears on the
record that even if the FDIC were awarded its entire claim, the uninsured depositors and
generd creditors would see less than $10,000.
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accrued upon passage of FIRREA and itsimplementing regulations. The FDIC argues that

its case is nonetheless timely on the grounds that (1) it isthe red party ininterest with

regard to the “goodwill” damsin the origind complaint filed by American Home Bank on

December 3, 1990, and thus, the FDIC must be substituted with regard to those clams, and

(2) it entered into avdid talling agreement with the Department of Justice, which tolled the

datue of limitations. For the reasons that follow, the court finds that the FDIC isthe redl

part in interest with regard to the goodwill dams st forth in plaintiff AHB’s origind

complaint and thus does not reach the tolling argument.®
Rule 17(a) of the United States Court of Federa Claims states:
Every action shal be prosecuted in the name of the red party in interest. An
executor, adminigtrator, guardian, bailee, trustee of an express trust, a party with
whom or in whose name a contract has been made for the benefit of another, or
a party authorized by statute may sue in that person’s own name without joining
the party for whose benefit the action is brought. No action shal be dismissed
on the ground that it is not prosecuted in the name of the red party in interest
unil a reasonable time has been dlowed after objection for ratification of
commencement of the action by, or joinder or subgtitution of, the rea party in
interest; and such ratification, joinder, or subditution shal have the same effect
asif the action had been commenced in the name of thered party in interest.

Courts have consstently applied this rule “where [g] suit is commenced by one who

arguably has an interest in the enforcement of the claim and the redl party in interest islater

brought into the litigation, the joinder or subdtitution of the red party in interest relates

back for limitations purposes to the date of the origind pleading.” Castle v. United States,

® Because the court resolves this issue under Rule 17(a), it also does not reach
plantiff intervenor’s Rule 15 argument.
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48 Fed. Cl. 187, 194 (2000), aff’d in part, rev’d in part by 2002 WL 1894262 (Fed. Cir.

Aug. 19, 2002) (citing South African Marine Corp. v. United States, 640 F. Supp. 247, 253-

54 (Ct. Int’| Trade 1986); Prevor-Mayorsohn Caribbean, Inc. v. Puerto Rico Marine Mgmt.,

Inc., 620 F.2d 1, 3 n.2 (1st Cir. 1980); Link Aviation, Inc. v. Downs, 325 F.2d 613, 614-15

(D.C. Cir. 1963)).

In order to determine whether the FDIC isared party in interest, and therefore
eigibleto relate its clams back to the date of AHB’s complaint for limitations reasons, it
IS necessary to examine each party’sclams. In paticular, to the extent AHB sought
damages that may belong to the failed bank, these claims now beong to the FDIC as

receiver. As Judge John Wiese explained in Cagtle v. United States, if “the contract rights

brought into issue in the [origind] complaint implicate the bank’ s rights at leest to the same
extent as those of the shareholder-plaintiffs. . .. then, the bank had an interest in the
subject matter of the suit. Hence, since the FDIC isthe bank’ s successor-in-interest, the
FDIC sintervention must be judged to relate back to the date of the origind complaint’s
filing” Cadtle, 48 Fed. Cl. at 195.

An examination of AHB’s origind complaint and the FDIC' s complaint-in-
intervention demongrates that AHB and FDIC plainly have numerous overlgpping dams
for the same damages for breach of contract and takings arising out of the enactment of
FIRREA. The five countsin both complaints are virtualy identical. In addition, the
complaints contain overlgpping prayersfor relief.

The AHB origind complaint states:
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[T]he plaintiff repectfully prays

(& Thet the Court declare that the provisons of FIRREA and the OTS capital
regulation redricting the induson of supervisory good will in capitd for
purposes of sidfying Home's regulatory capita requirements constitute a
repudiation and abrogation of plantiff’'s valid contract rights and effect a taking
of plantiff’s property without just compensation and a deprivation of plantiff's
property without due process of law, in violation of the Ffth Amendment to the
United States Condtitution;

(b) That the Court order that the transaction be rescinded and award plaintiff
monetary rdief in the amount of its invesment, plus compensation for all
monies expended and costs incurred by plantiff, and for the vdue of dl benefits
conferred on defendant, through plaintiff's purchase, operation and management
of Home, atota sum in excess of $14 million;

(c) That the Court grant plantff its costs, interest, and atorney’s fees as
dlowed by law; and

(d) That the Court grant such other and further relief as the law and evidence may
justify and as the Court may deem just and proper.

(Emphasis added). The FDIC's complaint-in-intervention states:
Faintiff Intervenor respectfully prays:

(& That the Court declare that the provisons of FIRREA and the OTS capital
regulation redtricting the incluson of supervisory goodwill and other regulatory
and accounting forebearances for purposes of satisfying New Home Saving's
regulatory capital requirements conditute a repudiaion, breach and abrogation
of Hantff Intervenor's vdid contract rights, effect a teking of Paintiff
Intervenor's property without just compensation and a deprivation of Paintiff
Intervenor's property without due process of law, in violation of the Fifth
Amendment to the United States Condtitution and that Paintiff Intervenor be
awarded damages in an amount to be established a trid, including without
limitation, the loss of going concern vadues and any consequentid damages
resulting from the closure of New Home Savings,

(b) That the Court order Pantiff Intervenor be granted monetary relief in an
amount suffident to compensate it for dl monies expended and costs incurred
by Pantiff Intervenor, and for the vaue of dl benefits conferred on Defendant,
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through Paintiff Intervenor's purchase, operation and management of the failed
inditution, in an amount consstent with the evidence presented at trid;

(c) Tha the Court grant Plaintiff Intervenor its codts, interest, and attorney’s
feesas dlowed by law; and

(d) That the Court grant such other, further, and different relief as the law and
evidence may justify and as the Court may deem just and proper.

Although AHB assartsthet it too has standing to maintain its own breach of contract
clams, it cannot dispute that the complaints are virtudly identical in severd respects and
that certain of AHB’s clams are so broadly crafted as to encompass clams that belong to
the failed inditution, and therefore its receiver, the FDIC. Following the reasoning in
Cadile, and cases cited within, this court finds that the FDIC's claims, asserted as a redl
party in interest, are judged to relate back to the date of the origina complaint.” FDIC's
complaint is, therefore, deemed timely filed.
I11.  Concluson

For the above-stated reasons, the defendant’ s motion to dismiss the FDIC, filed

March 4, 2002 isDENIED. Each party to bear its own costs.

NANCY B. FIRESTONE
Judge

" Find resolution of the ownership and viability of AHB’s and FDIC's daims will
await the briefing of the government’s specid pleaiin fraud counterclaim.

17



