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PROCEEDI NGS
( 9:10 a.m)

THE COURT: We're back on the record in the
case of Colten Snyder, 01-162. M. Powers, are you
prepared to proceed?

MR PONERS:. Yes, | am Special Master.
Good norning. The Petitioners in this case are going
to now call Dr. Ronald Kennedy to take the witness
st and.

THE COURT: Dr. Kennedy, if you could cone
up.

VWher eupon,

RONALD C. KENNEDY

havi ng been duly sworn, was called as a

wi t ness and was exami ned and testified as foll ows:
DI RECT EXAM NATI ON

THE COURT: You may proceed, M. Powers.

MR. PONERS:. Thanks, Special Master.

THE COURT: And | will add that we have
mar ked as Petitioners' Trial Exhibit 4, a PowerPoint
presentation fromDr. Kennedy that we're going to use
in hardcopy at least until we spring his conputer from
t he guards.

MR, POAERS:. The computer quarantine.

BY MR POVNERS:

Heri tage Reporting Corporation
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Q Good norni ng, Dr. Kennedy, to make our
record here, can you spell your nane and give us your
academ c affiliation.

A Ckay. It's Ronald (R o-n-a-1-d) Curtis (G
u-r-t-i-s) Kennedy (K-e-n-n-e-d-y). 1'ma Professor
and Chair of the Departnent of M crobiol ogy and
Enterol ogy at Texas Tech University, Health Sciences
Center in Lubbock Texas.

Q Thank you, Dr. Kennedy. Now, before we get
into the specifics of your testinony, | want to nake
it clear on the record your history in participating
in the auti sm proceedi ng, the Omi bus Proceeding. So
now, in the case captioned Cedillo v. Secretary of
Heal t h and Human Servi ces, that was a case that was
heard in Washington, D.C. in June of this year
correct?

A Correct.

Q And in that case you had filed an extra
report?

A Correct.

Q You appeared and gave live testinony on
Direct, you were cross-exam ned, and then | believe
you al so filed supplenental report in that matter, is
that all correct?

A Correct.

Heritage Reporting Corporation
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Q In the Cedillo case the issues that you were
testifying about included issues of general causation
that woul d be applicable to the Petitioners' theory of
combi ned exposures to Thinmerosal and MVR, leading to
ASD synptons, is that correct?

A Correct.

Q In the Cedillo case, in addition to the
general causation testinony, you also offered
testinony that would be used to resolve Mchelle
Cedillo's individual claimalso, is that right?

A Correct.

Q In the proceeding today, is it your
under st andi ng and your belief that your testinony is
bei ng given for those same dual reasons of genera
causation and case specific causation for Colten
Snyder ?

A Correct.

Q G ven the --

THE COURT: |'msorry?

MR, MATANCSKI: Just for the record, you
know t hat we've | odged an objection.

THE COURT: You've | odged an objection in
the Cedill o case.

MR MATANOSKI: That's correct, that's
correct. |I'msorry.

Heritage Reporting Corporation
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THE COURT: Ckay. You don't object to ny
consi dering anything that |'ve heard so far in this
case?

MR MATANCOSKI: That's correct, ma' am

THE COURT: So | can consider the testinony
in Cedillo as well as the testinony in Hazl ehurst?

MR MATANOSKI:  Yes, ma'am

THE COURT: Ckay. Just making sure that we
have the record clarified there.

MR PONERS:. Understood. So, Dr. Kennedy,
what you m ght have just picked up on is that
Respondent has an objection to relying in this case on
testinony from another case. But your understandi ng
of your appearance here is to rely in part on what you
testified toin Cedillo, in addition to the expert
report and the testinony you're giving today, is that
correct?

A Correct.

Q G ven the extensive testinony that you
provided in the Cedill o case, and an expert report,
and a suppl enental report, ny understanding is that
what we're going to talk about today will |eave out a
bit of that in order to avoid redundancy, is that
correct?

A In part, yes.

Heritage Reporting Corporation
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Q And in part, to avoid redundancy, by doing
that you' re not waiving, so to speak, or abandoning
any of the points and positions that you took in the
Cedillo matter, correct?

A Correct.

Q I just wanted to | ay out those ground rules.
And now let's nove through some of the specifics of
the testinmony today. And in a perfect world you would
have your conputer and | would pull the cap off the
projector and begin a PowerPoint slide presentation,
because you have prepared a PowerPoi nt slide
presentation for your testinony today, is that
correct?

A | have.

Q And this is marked as Petitioners' Trial
Exhi bit No. 4.

(The docunent referred to was
mar ked for identification as
Petitioners' Exhibit No. 4.)
THE COURT: The pages, however, are not
nunbered. So |I'm hand nunbering themnow, and |I'm
going to refer to the page nunbers, and |I' mi ncl udi ng
the title page as a page-nunbered page.
THE WTNESS: Can | get a copy of the,

Heritage Reporting Corporation
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didn't nmenorize my Power Point presentation.

THE COURT: That's why one of those nine
copies was for the witness, just in case

MR PONERS: Okay. So doctor, |I'mgoing to
take a two-m nute pause, well, if you don't mnd
Speci al Master, while | get my conmputer screen up
her e.

THE COURT: Not a problem

MR PONERS: W're getting word on the
comput er.

THE COURT: (Ckay.

MR PONERS:. Still no conputer.

THE COURT: Ckay.

BY MR PONERS

Q Okay, Professor Kennedy, if | could direct
your attention to what's been nmarked as Petitioners
Trial Exhibit No. 4, if you take a | ook at that, what
is that, what does that appear to be to you?

A My Power Poi nt presentati on.

THE COURT: Just for the update and for the
record, the, our letter to the court did list Dr.
Kennedy's conputer, you all did everything right.
Apparently, when the local clerk's office prepared the
aut hori zation, which has to be signed by a judge, in
order to get equipnment, a local judge, in order to get

Heritage Reporting Corporation
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equi pment into the courtroom el ectronic equi pment
into the courthouse, Dr. Kennedy and Dr. Kinsbourne's
computers were both left off.

So we'll, we're, that's being rectified by
the clerk's office but they have to find a judge to
signit. So as soon as they find a, track down a
judge who is not otherwise in trial we'll get themin.

THE WTNESS: And actually, I'mnot that
computer literate so |'mprobably better off with a
paper copy.

THE COURT: Fair enough.

MR POMNERS: And if it would be possible
Speci al Master, the copy that we handed to the court
reporter, will | be able to use that up here? | had
to give himny original to copy.

THE COURT: Certainly. And we'll just give
it back to him | want the court reporter to have it
so he could use, use it for spelling purposes when he
prepares the record. |'mcourt reporter friendly. So
go ahead, Dr. Kennedy, you nmay proceed wth your
t esti nony.

THE WTNESS: "Il try not to use any
conmpl i cated spellings and words.

BY MR PONERS

Q Ckay. So, Dr. Kennedy, if you | ook at that

Heritage Reporting Corporation
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report that's Petitioners' Trial Exhibit No. 4, the
first page obviously is the cover page. And did this
descri be the scope of your testinony today, if you
could just tell us what the cover title is?

A Yes, it does. It talks about neasles virus
characteristics, replication, and detection.

Q If you turn to page 2 of Exhibit No. 4, can
you describe to the Court, not just reading the slide,
but nention what's on the slide and why it's
significant to your testinmony in the proof of this
case.

A It's a cartoon of the neasles virus, and
shows the structural proteins that enconpass the
virus. And it also gives the definition of the genes
and the gene products that produce the virus particle.
So, specifically, we talk about sonething called the F
gene and the H gene, and these encode respectively the
fusion protein and hemaggl utinin or the host cel
attachnent protein.

Q And that essentially summarizes the
significance of Slide No. 2, is that correct?

A Correct.

Q Let's go on to page nunmber 3 in Exhibit 4.
The title of that page is replication. Can you
explain to the Special Mster the significance of this

Heritage Reporting Corporation
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slide and what it neans to the case?

A Actual ly, the Special Mster has heard this
before in great detail fromboth nyself and Dr. Ward
And it is just reviewing, in nmy ow mnd, the process
of how the virus infects a cell, and how it
replicates, how the viral RNA becones nessage, and
then is turned into protein. And how that protein,
then it's assenbled into new virus particles. And it
is essentially a step-by-step process of how the virus
replicates.

And the first step is that the H Protein,
the hemaggl utinin, attaches to the cellular receptor,
and the primary cell to the receptor for neasles virus
is a nolecule called CD46. And then it discusses how,
after attachnent, replication of the virus takes place
in the cytoplasmof the cell that it infects.

THE COURT: W have the conputer. Do you
want to stop so you can --

MR PONERS: | was, after all of this build
up toit, I'mfeeling this has got to be a really good
slide show, so if we could --

THE COURT: Sure.

MR POMERS:. -- not to even go off the
record.

THE COURT: Wiy don't we take a 10-minute

Heritage Reporting Corporation
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recess and let you get this set up

MR, PONERS:. | appreciate that, na'am

THE COURT: Court's in recess.

(OFf the record.)

THE COURT: Al right. W're back on the
record in the Snyder Case, and Dr. Kennedy renmains on
the witness stand, and we have the conputer program up
and runni ng.

BY MR PONERS

Q Ckay. Dr. Kennedy, before we took that
brief break to get the conputer set up, we'd actually
gone through slides 1, 2, and 3. And so in the
i nterest noving things along, if you could go ahead
and put Slide No. 4 up on the screen there. It's a
slide that is the second slide in the series that you
have entitled replication. And, go ahead, pick up
your testinony and explain what's going on with this
slide, please.

A Well, this slides talks specifically about
the fact that this was a relatively unique group of
viruses that contains it's own RNA transcri ptase
which is used to generate the nessenger RNA, which
t hen becones protein.

The RNA transcriptase is also packaged into
the infectious virus particle at the end of the

Heritage Reporting Corporation
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process when new virus progeny are formed. And it

Heritage Reporting Corporation
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tal ks about how the positive strand of RNA serves as a
tenplate to generate nore negative strand RNA to be
packaged into the virus particles, that can then

i nfect additional cells.

Q And what just flashed on the screen, so that
we can have the court reporter keep up with it here,
is page 5 of Exhibit No. 4.

A So this is page 5. And it tal ks agai n about
replication as the process occurs, as protein is being
made fromthe nmeasles virus RNA. It tal ks about
specifics, and the inportance of the protein. So the
M protein is necessary for assenbly and for the virus
to be released fromthe infectious cell

The F protein, and we'll hear a | ot about
t he
F gene and F protein, is responsible for fusion of the
virus envelope in the host cell nmenbrane follow ng
attachnent .
And the N protein is the nuclear protein, and it
functions also in virus replication, and it's invol ved
in, in encapsulating the genome RNA. So it kind of
forms the first shell of the virus that protects the
RNA.

Q And the fact that you have several slides up
there describing replication, what's the significance

Heritage Reporting Corporation
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of replication, just very briefly at this point, in
Col ten Snyder's case.

A Wth the neasles virus, replication occurs
in a very orderly fashion fromthe left side of the
genome to the right side of the genone. And we had
tal ked about this before, that it's so orderly that
proteins are produced in a specific order. And the F
gene is one of the genes that's late in order. So if
the F gene RNA is detected, the other RNA's have been
produced, suggesting that the replication process is
ongoi ng and that RNA is being nmade, and then protein
can be made. So it's an orderly process.

Q Is this an orderly process that can be
detected through | aboratory testing?

A Yes, it can.

Q Okay. We'll talk about that in nore detai
as we go through your testinony, but | just wanted to
make it clear to the Special Mster why replication
at this point, is significant in the case.

So, let's go ahead and | ook at Slide No. 6
to Exhibit 4. This is a slide that's called Types.
And if you could describe what's going on with this?

A Well, the measles virus belongs to a group
of viruses, which is called Mrbilliviruses. And
/1

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 19 of 375

309A
DR KENNEDY, PhD - DI RECT

Morbilliviruses are very host-cell-specific and host -
specific. So they infect only a certain host and not
others. And the diseases they produce are sonewhat
simlar, depending on the host that it infects.

So, for instance, in the Morbillivirus group
is the canine distenper virus, it's a virus that
i nfects dogs, foxes, snakes, wolves, and it's
associated with a neurol ogic disorder. |If we go down
to the phocine and dol phin Mrbillivirus, which infect
seal s, and dol phins, and porpoi ses, respectively, this
is a, again, a virus that causes neurol ogic
mani f est ati ons.

Ri nder pest virus, on the other hand, which
is also in the same group, which infects cattle,
African buffal os, and yaks, and was a nmajor problemin
Africa, results in death as a result of infecting the
gut and causi ng synptons associated with the gut. It
is not a neurotropic Murbillivirus, whereas neasl es
vi rus, canine distenper, and the phoci ne and dol phin
Morbi I liviruses are.

Q And what is the significance of the
neur ol ogi cal involvenent of these types of viruses in
the same famly to this case?

A The fact that there are viruses, which are
closely related but different in host specificity,

Heritage Reporting Corporation
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that can cause neurol ogi c di sorders, and can be
i solated fromthe brains of infected ani mals.
Q Let's go ahead and nove on to the next page,

whi ch woul d be page no. 7 to Exhibit No. 4.

A And sinply, 1'll talk alittle bit about
di agnosi s, because di agnosi ng neasl es oftenti nes does
not require any | aboratory or elaborate tests, it has
very specific manifestations that are well known.

So oftentines neasles virus is easily
di agnosed by certain clinical features such as fever,
a particular type of rash, sonething called Koplik's
spots, which occurs in the buccal nmucosa. And there
are ot her synptons that are associated with measl es
virus that are very characteristic with the infection
process.

Q And so then let's, if we continue on to page
8, there's a visual discussion about diagnosis and
presentation of neasles, is that right?

A Yeah. So, this is essentially a child with
Koplik's spots. And this slide was taken before H PAA
| aws were in effect, so we don't have to blind his
eyes. It appears about two days after the prodronal
syndrone starts, and it's comonly associated with
those white nodul es you can see on the buccal nucosa
underneath the tongue, and it lasts for one to two

Heritage Reporting Corporation
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days. This is very characteristic of neasles and
nmeasl es virus infection.

Q Let's go on to page 9 then, Dr. Kennedy. It
| ooks as if we're noving away fromclinical or
synptomati ¢ mani festations of neasles virus into sone
| aboratory issues, is that correct?

A Unl ess we want to | ook at the next slide
whi ch shows Koplik's spots with little, so --

THE COURT: We're still on slide 8, but
you're |l ooking at --

THE WTNESS: Slide 8, yes.

THE COURT: -- the bottom

THE W TNESS: The bottom one, the bottom

pi cture.

THE COURT: GCkay. And that's the teeth and
t ongue?

THE WTNESS: The tongue with the white
spot s.

BY MR POVERS:

Q And then, now we're on page 9, sorry about
junping the gun on the last slide there. But it does
Il ook, in this slide there's a noving froma di scussion
about clinical presentation to | aboratory diagnostic
wor k, again, the infections.

A And again, diagnosis of neasles virus

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 22 of 375

312A
DR KENNEDY, PhD - DI RECT

i nfection can also occur in a laboratory. And there
are two naj or nmethods that are used, serology and
anti body detection. And those nethods have been
referred to as ELISA the inflanmation, inhibition and
the neutralization. And direct detection of the
virus, even through cell culture and virus isolation
and detection, and you'll hear about PCR, in this case
for nmeasles virus, reverse transcriptase, or RT-PCR

Q Let's go ahead and nove on to page 10 then.
And what do see being described in, in slide 10 to
Exhi bit No. 4?

A Well, | think at issue here is the
persi stence of neasles virus, and how does neasl es
virus persist in a host. And there are a nunber of
different viruses and virus groups that cause
persistent infection. Sone you' re very famliar wth,
others not so familiar with. And ny point here is
that we really do not understand the mechani sns of
viral persistence for a lot of the viruses.

For DNA viruses in the Mrbillivirus group,
an exanple is the human papillom virus, which has
been associated with cervical cancer. Probably one of
the better studied viruses froma standpoint of
persistence and how it maintains itself in a state
that prevents it from being destroyed by the i mmune

Heritage Reporting Corporation
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system
In sone individual s that persistence will
result in cervical carcinoma. |n other individuals
that are infected they will remain healthy and be

quite fine for decades w thout any synptons, any
synpt onol ogy, any indication of infection other than
detecting it by very sensitive techniques such as PCR

And the sane with the RNA viruses, so
retroviruses include things |ike human
i mrunodefi ciency virus, and a neurotropic virus called
HTLV-1, which has been associated with adult T-cel
| eukem a.

And in this situation these viruses can
persist, a nechanismod persistence, is better known
in alot of viruses, because their replication cycle
requires the stage where they integrate into the host
genonme. But, for instance, with HTLV-1, in a subset
of individuals it will cause a neurol ogic disorder
that's called TSP or tropical spastic paraparesis, and
I"ll give you the spelling for that.

So if you're latently infected with HTLV-1
and it persists, in sone individuals they can get TSP
In other individuals they' Il get adult T-cel
| eukema. In other individuals they' Il be fine for 30
to 40 years. So the nechani snms of persistence are not
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wel I known.

Q And this issue of persistence and
replication, that's significant in Colten Snyder's
case because it's your testinony that the vaccine
strain neasles virus was replicating in his system and
therefore persisting in his systemlong after the
adm ni stration of the MVR vaccine, is that correct?

A That's correct.

Q And so if these, the context of persistence
and replication are critical to understanding the
presence of neasles virus in Colten Snyder's body
several years after his imunization, is that fair?

A Correct.

Q So let's go ahead and nove on to the, to the
next slide, Which | believe is no. 11, Exhibit 4.

A Okay. And |'ve shown this slide during the
Cedillo testinony, but | thought it was still rel evant
here in that how can a virus persist in a host when
they have a functioning i mune system And the
easiest way for viruses to persist is in an individua
that's i mmunodeficient or dysfunctional.

And | give exanpl es of immunodeficiency, or
i mmunodysfunction in individuals that can either be
caused by primary or inherited defects. And, for
i nstance, one in 500 individuals in the United States
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have what's called a conmon vari abl e i mmunodefi ci ency.
And the npost common vari abl e i mmunodeficiency is the
sel ective | gA deficiency.

There's al so i mmunodefi ci ency, or
i mmunodysfunction that can be acquired. Infection of
the i mmune systemis an exanple of acquired of
i mrunodefi ci ency, H'V, human i nmmunodefi ci ency virus,
whi ch causes AIDS, is an exanple. HILV-1, which I
just mentioned, causes to develop T-cell Leukenia and
TSP. Measles virus, chronic malaria, are exanpl es of
i mrunodefi ci ency or i munodysfunction that is
acqui red.

Al so things |ike heavy netal exposure,
mal nutrition, cancer, age. Wen we're young we don't
have a conmpetent inmune system And when we get old
our i mmune systemwanes. So it can result in a
i mrunodefi ci ency or an i mmune dysregul ation.

Q And if you recall fromthe presentation of
the evidence in the Cedillo case, do you remenber the
testinony of Drs. Vasken Aposhian and Vera Byers?

A Yes.

Q And do you recall those two expert
Wi tnesses, both in their testinony and their report,
describing in the Cedillo case the inmunosuppressive
/1
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effect of nmercury contained in pediatric vaccines. Do
you remenber that testinony?

A | remenber readi ng and hearing about it,
yes.

Q And so you're not here to offer testinony as
a heavy netal toxicologist, but you would be relying
on the testinony of those experts in Cedillo to
identify opportunities for immune suppression in
Colten Snyder, is that correct.?

A Yes, | only give testinony on heavy netal
bands.

Q So aside from heavy netal bands, and relying
on Dr. Aposhian and Dr. Byers, you also do tal k about
measl es virus as a agent, so to speak, of inmmune
suppression. | know we're going to get into the
summary of your expert report in just a nonent. But
while we're on this slide, is it going to be your
testinony that the neasles virus i mune suppressive
effect was a factor in Colten Snyder's presentation
her e?

A I would certainly say yes, and nore likely
t han not.

Q And when you say, nore |ikely than not,
that's to a reasonabl e degree of scientific
probability?
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A Correct.
Q Ckay, let's nove on then in to the summary
of your expert report. And this is slide 12 to
Petitioners' Exhibit No. 4. And I'll just ask you to,

as we said early on, this was not to regurgitate the
entire report, but distill it to bullet points, and
I"mgoing to ask Dr. Kennedy to wal k through some of
these, and interrupt with sone questions as we go so
that we can nove through this efficiently. So, Dr.
Kennedy, if you could start off with a summary of the
report you submitted in this case

A Ckay. So neasles virus, and cl oser rel ated
viruses in the sane subfamly and genus are
neurotropi ¢ and can cause neurol ogi ¢ di sorders and
sequel ae in hurmans and ot her species that they infect.

Q And I"'mgoing to do ny first interruption.
What do you nean by neurotropic?

A That it infects cells fromthe centra
nervous system

Q Go ahead.

A Measl es virus and other Morbilliviruses can
cause persistent infection and have been detected in
cerebrospinal fluid, CSF, and the brain of individuals
t hat exhi bit neurol ogi ¢ di sorders.

Q And when you say "persistence,”" that's the
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process that you were referring to earlier in the
slides, which is the continued presence of the virus
in the body w thout destroying the host cells?

A Correct.

Q Okay. And then you have a final point on
page 12.

A The measles virus infection and replication
requires the presence of neasles virus RNA

Q And neasl es virus RNA is, again, what you
described in the, it's a very distilled version of the
formation and the replication of the nmeasles virus in
your slides, is that right?

A Correct.

Q So let's go ahead and keep novi ng through
this summary. We're now at page 13 to Exhibit 4.

Tell us alittle bit about the i mune dysfunction
her e.

A | mmune dysfunction is a termthat
enconpasses probl ens associated with a normal function
of the inmune response. Viruses in general do not
persist in a host because the host has an ineffective
i mmune response. Viruses in general persist in a host
because of an ineffective inmune response.

Q So in other words if a host has a fully
functional and healthy inmrmune system the viruses that
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are introduced woul d sinply not persist, they would be
elimnpnated fromthe body?

A I n general .

Q And by not persisting, that neans they
woul d'nt be in the body replicating, correct?

A Correct.

Q So this really tal ks about there's no
persistence and there's no replication in a body that
has an effective inmune response, is that right?

A For nost viruses in general. There are
exanpl es where that's not the case.

Q Wuld it be your testinmony that any of those
exanpl es are going to be relevant for the case here?

A No.

Q Okay. Well, we'll go onto slide 14 then to
Exhi bit 4.

A Ckay. Again, there are a nunber of
contraindi cations for adm nistering the MVR vacci ne,
whi ch are described in the Physician's Desk Reference.
Adver se events invol ving the MR vacci ne have i ncl uded
neurol ogi ¢ di sorders. Studies in imune dysfunctiona
children have shown neasles virus replication based on
a detection of neasles virus RNA by PCR up to 60 days
after clinical synptons. Presence of neasles virus
RNA at nultiple sites indicates an ineffective
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clearance and a potential for persistence.
Q Now, in describing sone of these studies and
the adverse events, | know that in your expert reports

in Cedillo and in this matter, you included
bi bl i ographies and citations, is that correct?

A Correct.

Q And your testinony in the sunmary i s based
on the citations and the references contained in the
materials already on file in this matter, is that
right?

A Correct.

Q So let's go ahead and nove down to slide 15
in Exhibit 4.

A The | aboratory of Dr. John J. O Leary, and
his colleague, Dr.Ola Shiels, at Trinity College in
Dublin, is highly conpetent and skilled at performn ng
mol ecul ar - based t echni ques and nol ecul ar - based
di agnoses.

Q And why is it significant in this case that
Dr. O Leary and his coll eague are conpetent and
skilled in doing the lab work we're going to talk
about in detail?

A Because this is the group that di agnosed the
measl es virus RNA in Colten Snyder's CSF

Q Cont i nue.
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A In particular, Dr. O Leary continues to
receive prestigious awards and honors for his work in
Eur ope in nol ecul ar-based di agnosi s, including the St.
Luke's Medical Chair, which, St. Luke's Medal, which
was given himto the Royal Acadeny of Medicine, and
Endowed Chair in Pathology at Trinity Coll ege.

Q And as far as you know, Dr. O Leary
continues to conduct PCR work, is that correct?

A Correct.

Q Continues to publish that work, is that
correct?

A That's correct.

Q Work that he publishes is in peer-reviewed
scientific journals, correct?

A Yes, it is.

Q Now, the last point of your slide describes
PCR, if you could just tell us what you're talking
about in this sumary?

A So PCR is a standard technique to
denonstrate neasles virus persistence. And it's an
est abl i shed techni que used by a nunber of
i nvestigators in the field.

Q And at this point would you like to explain
to the Special Master a sunmary of what PCR invol ves?

A Ckay. So, in this case PCR, RT-PCR, reverse
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transcriptase PCR, involves the detection of neasles
virus RNA in biological fluids. |It's a standard
practice. The differences that can occur are based on
primer probe pairs.

W' ve heard in the past sone concern about
the techni ques, contam nation issues, prinmer design
i ssues, probe design, false positive issues. And a
nunber of other issues that are technical chall enges
to devel opi ng PCR net hodol ogy. And a conpet ent
| aboratory can recogni ze t hese issues, and resolve
these i ssues very rapidly.

Q We'll talk about that resolution of sone of
those issues in a nonent. But let's then nove on to
slide 16.

A The detection of the neasles virus RNA. The
high levels of neasles virus RNA detected in CSF
sanpl es of Colten Snyder at the tinme point when an
ef fective MVR vacci ne-induced i nmune response shoul d
have cl eared the neasles virus, indicates the neasles
virus RNA has amplified as a result of replication and
persists in part of his body where it is not expected
to be found.

Q And go ahead and continue. I'mgoing to
have some questions getting back to the whol e slide,
but | want you to go through it first, please.
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A Ckay. The detection of neasles virus RNA in
the CSF supports evidence of viral persistence in the
CNS and the brain. And then, simlar to other
neurotropic Murbilliviruses, the presence of vira
persistence in the CNS and brain will result in
neur ol ogi ¢ di sorders and nani festations.

Q And the opinion that's sumarized here on
this slide, is this opinion, is this an opinion that

you hold to a reasonabl e degree of scientific

probability?
A | do.
Q | want to tal k about high |evels of neasles

virus RNA. \What do you nmean by, high levels. 1Is that
equi val ent to high count?

A No, it's an inverse relationship.

Q Okay. So expl ain.

A So the high levels found in Colten Snyder
were 3.7 x 104 , copies per nanogram of RNA. And in
studi es that have been published using PCR, using
real-time PCR, if you look at a lot of the figures in
different papers where they start show ng quantitation
is 100 copi es and above.

So 100 copies oftentines is the base line
used in figures of numerous papers. So this is well
above that 100 count, and | woul d consi der anything
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above 1,000 relatively certain high positive.

Q And is it significant that the count you're
| ooking at is in cerebral spinal fluid?

A Yes, | would not expect to find anything in
cerebral spinal fluid.

Q And when you say you woul d not expect to
find anything, that is you would not expect to find, a
few years after inmunization, you wouldn't expect to
find any nmeasles RNA in the cerebral spinal fluid, is
that correct?

A No, | woul dn't.

Q And so now, we're not only seeing a little,
or none, we're seeing a lot, is that correct?

A Correct.

Q VWhat is the significance of that high Ievel
to you in formng your opinion in this case?

A | think that that high level is, gives ne a
hi gh level of confidence that what they're detecting
is measles virus that shouldn't be where it is.

Q And not just neasles virus, but neasles
virus that would have cone fromthe vaccine strain

contained in the attenuated MVR i nmuni zation, is that

right?
A Correct.
Q Now, evi dence of replication and
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persi stence, you've tal ked about the RNA and the PCR
techni ques that pick up the presence of RNA. That's
been, in sunmary, what you' ve di scussed as proof of
the viral persistence, correct?

A Correct.

Q In addition to the presence of RNA as
evi dence of persistence and replication, what other
evi dence m ght you |l ook for, and a | aboratory | ook
for, to determne whether a virus is persisting or
replicating in a systenf

A The presence of the virus at nultiple sites.
The presence of different genes fromthe virus,
different gene products. The presence of protein from
a virus. Al these, to nme, would be indication that
replication had occurred.

Q And when you say the presence of proteins,
are you famliar with literature that describes the
presence of proteins as part of proof of replication
of a virus?

A Yes, there's nunerous publications in the
literature. For RNA viruses an exanple woul d be
Si ndbi s virus.

Q I"msorry, Sindbis?

A Sindbis, S-I-N-D-B-1-S, Sindbis virus.

Q Ckay.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 36 of 375

326A
DR KENNEDY, PhD - DI RECT

A That clearly shows the detection of protein
and the presence of RT-PCR positive gene products in
i nfected cells.

Q So it's not just the RNA, because that,
while it sounds |ike strong evidence, you now have
combi ned the, the production of proteins?

A Ri ght .

Q And these are proteins that can be
identified in the case of neasles virus in that
orderly strain, is that correct?

A Correct.

Q So at sone point, if you detect not just the
RNA but actual protein products, at a certain point in
the chain where those products are produced, you know
that all the preceding products were being produced
al so, correct?

A Correct. And if | could show nmy first slide
in nmy appendix, it's a slide that you' ve seen before,
but it gives an exanple of the orderly replication
that | was tal king about.

Q And this would actually be slide 18, slide
17 is the cover sheet for the appendix, so we're at
page 18 of Exhibit 4. So Dr. Kennedy, go ahead and
tell us what's going on in this --

A And actually the Special Msters have seen
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this slide before. And it just shows the order of the
nmeasl es virus genes as they' re involved in
replication, the production of nore nessenger RNA, and
the production of protein. And the genes of interest
are the F, the H and the N So the Nis the first
one to produce nore N genone product should be, |'m
sorry, and nore. And nore, can you hear me? 1Is this
good?

THE COURT: Move it back just a little bit.

MR POAERS: Just a little bit.

THE WTNESS: GCkay. And the N should be the
nmost abundant gene product, and al so should be the
nmost protein that one can detect in an infected cel
where replication has occurred. So if you detect the
F gene, the N gene, the P gene, and the M gene should
al so have been produced. And if you detect the H,
then an F, M P, and N shoul d al so be produced.

Q And it sounds, fromyour earlier testinony,
not only should they be produced, but given the
orderly replication process that goes on with neasl es
virus as a matter of necessity, they would have been
produced, is that correct?

A Yes.

Q Okay. And the idea that every preceding
/1
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gene in this sequence is a necessary precursor to the
final one. That's well established in your field of
expertise, isn't it?

A Correct.

Q So any testing then that would identify an F
gene, for exanple, in a tissue sanple would
necessarily nmean that N, P, and M had been produced
sequentially before the F, correct?

A Correct.

Q Wiy is that significant in Colten Snyder's

case?
A Because the F gene was det ect ed.
And who detected the F gene?
It was Unigenetics, the | aboratory of Dr.
O Leary.

Q And this is using the reverse transcription
PCR t echnol ogy that you tal ked about ?

A Correct.

Q And in ny | ayperson's understanding, there
are three processes that go on in PCR invol ving
solution, Tagman and in-cell, is that correct?

A Correct, in situ.

Q In situ, thank you. |I'd never take a chance
at Latin w thout knowing howto say it. So those
three are all designed to identify the RNA is that
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correct?

A Correct.

Q Now, you al so nmentioned the persistence and
the presence of proteins. Wat is the process by
which the proteins are identified?

A A classic mechani smis inmmunohi stochem stry.

Q And when you say, classic nmechani sm
i mrunohi stochem stry is sonething that is fairly
standard procedure in |labs that use PCRto identify
proteins, is that correct?

A Correct.

Q And in fact, that was the procedure that the
O Leary lab used, is that correct?

A Correct.

Q It's a also a procedure that the authors of
t he Uhl mann paper, that has been discussed at |ength
inthe Cedillo matter, that immunohi stochemn stry was
used in the results that generated the Unhl mann paper,
correct?

A Correct.

Q So, in the Unl mann Paper, and in Colten
Snyder's case, is it fair to say that there is
evi dence through PCR and i nmunohi st ochem stry, both of
measl es virus RNA and neasles virus proteins?

A As | testified in the Cedillo case, that the
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detection of the N protein, which is described in the
di scussi on of the Unl mann paper, clearly indicates
that replication had occurred and the infected cells,
or infected sanpl es being exani ned, were well on the
way of producing additional virus particles.

Q And then the inmunohi stochem stry that's
cited in the Unhl mann paper essentially confirns the
findings of the three RNA nethods, is that right?

A Correct.

Q | just want to make sure that's a fair way
to describe the anal ytical approach to the |aboratory
results.

Now you were here yesterday, it seens |ike |onger ago,
but you were here yesterday | believe, and have seen
in any case what's been | abel ed as Respondent's
Exhibit AA, that was a letter fromDr. O dstone to Dr.
Ward that was filed in this case. Are you fanmliar
with that?

A Yes, | am

Q Okay. That letter describes sone dispute
bet ween, apparently Dr. O Leary and Dr. d dstone about
sanmples that Dr. ddstone sent to Dr. O Leary's |lab
for testing, is that correct?

A That's correct.

Q Are you famliar, through your personal
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know edge, outside of what you sawin that letter, are
you famliar with the facts surrounding that dispute
between the O dstone and O Leary | aboratories about
sanpl i ng?

A Yes, it was a very major part of the
di scussion that we had during our, during the visit to
the UK wth Ola Shiels.

Q And let's put alittle bit of context on it.
You said, visit tothe UK wth Ola Shiels. | know
we tal ked about this in the Cedillo matter, but as
briefly as you can, can you just give us sone setting
or, sorry, excuse me, sone context to describe the
setting where this neeting with Dr. Ola Shiels cane
up. In fact, Ola Shiels is a colleague of Dr.

O Leary's.

A Correct.

Q And Orla Shiels worked with Dr. O Leary in
his Unigenetics | ab doing the PCR work.

A Correct.

Q And she is one of the co-authors on the
publications that the O Leary |abs were, ultimtely
was used in.

A Correct.

Q So we're tal king about Drs. O Leary and Dr.
Shiels, these are two fol ks working together in the
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same place on many of the same projects, correct?

A Yes.
Q Usi ng the sane technol ogy?
A Yes.
Q Using the sane facilities?
A Yes.

Q And using the sane facilities that produce
the data for the Unhl mann paper, as well as the lab
results in Colten Snyder's case?

A Yes.

Q Okay. Just so folks have a clear idea as to
who the players are here. So go ahead, and with that
given, and describe, to the extent that you can, the
interaction between these two | abs that are at issue
inthe letter which we'll see in file.

A I was asked by a forner colleague, John
Marchalonis if |I'd be interested in attended a neeting
that dealt with neasles virus adverse events, and the
i mrunol ogy and virol ogy associated with it. And it
was going to be held in the United Kingdom and I
said, sure.

The meeting turned out to be a neeting of
the expert witnesses at the tinme that were being put
toget her by Al exander Harris, based on sone litigation
that was ongoing in the UK And | went over and
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attended the neeting, had a good anount of tine with
Dr. Shiels, and a nunber of other respected
virologists, individuals that | didn't know
personal ly, but knew by reputation through
publication, et cetera.

And Dr. Shields presented the data that was
bei ng generated by the O Leary lab. And it was a | ot
of discussion, and a lot of grilling, criticism
clarification, convincing, and discussion of how the
O Leary lab was doing their neasles virus RT-PCR

Q And in the course of those discussions, did
this issue that Dr. Odstone's and Dr. O Leary's |ab
have di sagreenents about sone of the findings on
sanmples fromDr. ddstone's lab, did that conme up?

A Yes. At the tine, Dr. O dstone was
devel opi ng a transgeni ¢ nouse nodel that contained the
CD46 human host cell receptor for neasles virus, and
was | ooki ng to devel op, develop a better nousetrap,
per se, to exam ne aspects related to neasles virus
replication nore mmicking the human situation

Q And so, doctor, excuse ne, not Dr. O Leary,
but Dr. Addstone's |lab then was handling a significant
amount of measles virus material at that tinme, is that
correct?

A Correct.
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Q And as part of the work that Dr. d dstone
was engaged in, apparently fromthe letter that we see
in file, he sent sanples that he believed to be
negative to Dr. O Leary's lab, correct?

A Correct.

Q Are you famliar with that?

A Yes.

Q Tell us what you know about, about that,
pl ease.

A Wel I, there was discussion on the inability
to replicate certain neasles virus detection in
tissues fromthese transgenic aninals that had been
i nocul ated by various neans with neasles virus, either
orally or intracardiac, or intraperineal.

And the argunment | ed a nunber of us to say
that, you know, maybe this is issues related to | ow
detection, that you' ve got such | ow copy nunbers you
can't detect it, or a situation where sonething' s
comng up positive that should be negative. |Is there
contam nation? Tell us about the contam nation issue.

And we discussed in detail the possibility
of contam nation the way the O Leary | ab and
Uni genetics handl ed the material gave, at |east nyself
and a few others at the neeting, confidence that the
contam nation source was not the O Leary |ab, because
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they were not dealing with actively replicating
measl es virus. So they had either sanples from SSPE
i ndividuals or they were using plasnids as controls
that they had, which just contained partial sequences
of measl es virus.

Q So it sounds |ike the dispute here is that
material fromDr. Adstone's |lab that he presuned to
be negative for neasles virus, some portion of those
sanpl es when sent to Dr. O Leary's lab and were tested
actually tested positive. 1Is that --

A Yeah, that's --

Q -- the dispute?

A Yeah.

Q And what you're saying is that you have a
hi gh degree of confidence that any potenti al
contam nation that m ght have generated a fal se, or
not false positive, a contam nation that m ght have
occurred, you're confident it was not at Dr. O Leary's
| ab, correct?

A | believe they actually resolved that,
because Dr. O dstone sent additional sanples, and that
those sanpl es, when sent again, turned out to be
negative. So there was sone di scordance between
sanmpl es being sent, what was positive. It was clear
t hat contam nati on had occurred.
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And, you know, with contamination it's who
contamnated it. You know, did it cone fromthe
source, or did the source who was doing the assay
contam nate it.

I think the point that we were | ooking at
was, if it got contam nated how could the O Leary | ab
have contamnated it. And the other thing is that we
felt it really wasn't a big i ssue because it was
identified as contamination, and it was easily fixed
and rectified.

Q And fixed and rectified at the O Leary |ab
end of things, correct?

A Correct.

Q So it's entirely possible then that the
reason the O Leary was detected, was getting sone
positive low count results on sanples fromDr.

O dstone's lab, is that those sanples fromDr.
O dstone's lab in fact were not negative. |Is that a
possibility?

A That's a possibility.

Q And if they were not negative, that woul d be
a result of contamnation in Dr. Adstone's |ab,
correct?

A Correct.

Q And it's entirely possible based on what you
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saw, and what you had experience with that that
possi bl e contami nation of Dr. A dstone's lab actually
could be the reason that the O Leary fol ks were
finding positives in purportedly negative naterial ?

A Correct. But it was also nmy understanding
that they were working through the issues, and that
i ndeed they had figured out what the issue was. It
was contam nation, one wasn't blam ng the other, and
that it had been resol ved.

Q And you al so nentioned that the, this, the
i ssue of contam nation seenmed to conme up based on copy
nunbers, or count.

A | think the issue was that no one had any
probl emwi th hi gh copy nunbers. So if the sanple had
hi gh copy nunbers there was not an issue. It was this
| ow copy nunber wi ndow of, you know, is it positive,
is it negative, that was really part of the issue and
| evel of discussion.

Q And when you say there wasn't an issue
i nvol ving high copy nunbers, is it accurate to say
that what, what you nmean by that is that the
Uni genetics Lab and the O dstone Lab, analytically
agreed on positives and, excuse nme, on positives when
t hey were high copies?

A I, at the time | was not sure that the
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O dstone Lab was doi ng RT-PCR, they were doing nore
classical viral isolation techniques. And they wanted
to look at very sensitive techniques to see if they
could find measles virus replication in tissues where
you woul dn't anticipate it would be in a nouse that
was transgenic for the neasles virus cell receptor.

So that's why the collaboration, ny
understanding is, between O dstone and O Leary
occurred initially. But the issue had al ways been | ow
copy nunbers.

Q And your inpression, again, is that when it
was high copy nunbers there was really no di sagreenent
between the two | aboratories, and the results were
equi val ent at the high copy nunbers.

A No, and they had sone, sone of the tissues
fromthe A dstone transgenic mce had snoki ng numbers
of, of high copies in the types of organi sms they were
exam ni ng.

Q And the results on those type of tissue
sanpl es woul d have been equi val ent between the two
| aboratories when they did their testing?

A I'"mnot sure, again, if O dstone was doi ng
RT-PCR at the tine for direct conparison. But
certainly, the isolated virus through tissue
culturings, you would anticipate that there's a, a
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good anount of virus there.

Q And hi gh copy nunbers, you tal ked about for
a few mnutes, why do you think that the high copy
nunber issue, that is these two | aboratories that seem
to be in conflict based on this, but it sounds |ike
the two | aboratories were actually in agreement on
hi gh copy sanples. Wy is that significant in Colten
Snyder's case, the case that we're here about?

A Because Colten Snyder has hi gh copy nunbers
of measl es virus RNA

Q | want to get off of that topic for just a
monent and get you back into the presentation here and
ask if there's anything el se that you feel you need to
tal k about on page 18 that describes replication of
nmeasl es virus?

A No, | think that the Special Msters have
seen that slide, and probably have it better nenorized
than | do.

Q Ckay. Well, let's go ahead and nove on to
t he next page, which would be --

A And actually, those were just exanples if,
if the Respondent had questions fromthe standpoint
of, I was anticipating some questions that m ght occur
fromthe standpoi nt of PCR contam nation, how you
mght rectify it. And the other one was just the
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course of how neasles virus infects various human
tissues.

Q And that will be slide 19. Please, let's
just take a quick look at slide 19.

A Ckay.

Q This is the one that's called neasles virus
pat hogenesis. And | understand you have it prepared
primarily to hel p guide fol ks through any issues on
cross. Let's go ahead and just quickly summari ze what
you' re showing on this, on this page.

A It's froma standpoint of infection, the
infection with neasles virus normally occurs through
the respiratory tract. Then it goes to the |ynph
nodes, gets into the blood, and causes virem a, which
is the presence of neasles virus in the blood. To the
reticula endothelial system then it causes a second
virema, and this is also associated with the clinica
synptons, the fever, the rashes.

And then fromthe second virema it can go
to various places, |like the central nervous system
the @ tract, blood vessels, urinary tract,
respiratory tract, conjunctiva of the eyes. And these
are all associated with a lot of the clinical synptons
that one can see during neasles virus infection.
Particularly when it's not controlled well.
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Q And understanding that you're not a
clinician and a neurol ogist, there will be other
di scussions from ot her fol ks about what happens in
thi s pat hogenesis when the central nervous system and
the @ tract are involved. So I think we'll just
leave it at that and nove on to the final slide
because this tal ks about PCR contam nation.

And 1'd like you to address the
contam nation issue a little bit, because a nonment ago
you described in your work over in the various
meetings, and the conversations you were privy to in
the U K., issues about resolved, testing for resolving
contam nation issues, were they could either be
antici pated or actually happened?

A Contam nation issues with PCR happen all the
time in all the laboratories. And the point is to
recogni ze contam nation or actively, and fix it
rapidly. And how do you recogni ze contam nation? You
recogni ze contam nation by running the appropriate
controls.

And what | show here is an exanple of a
contam nation that happened in ny |aboratory. It's
not wth neasles virus, it's with siman virus 40, a
| arge tunor antigen, which is an issue that we're
dealing with, finding it in places where it shoul dn't
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be and i ssues of persistence where it shoul dn't
persi st .

And in this instance we were | ooking at
mesot hel i oma, biopsies fromindividuals that had
mesot helioma. And there's a hypot heses that al ong
wi th asbestos, SvV40 may play a role. So if you take a
| ook at panel A, this is an issue where we have
obvi ous contam nati on.

What do | mean by obvi ous contami nation? |If
you |l ook at | ane two, and you | ook at |ane 10, lane 10
is our positive control. You see that very bright
band on |l ane 10? Lane two is our negative control,
it's one of the negative controls that contains no
tenplate. So with no tenplate no in there, there
shoul d be no anplification by the prinmers, and you
shouldn't see a band. W see a band.

Now you | ook at | ane three, another control,
that's just a water. So we don't see anything there.
But what we do see is if you look in | ane seven, and
you look in |ane nine. And |ane nine is baboon kidney
cells, and baboons are notorious for being, harboring
sim an viruses.

You can see a positive for nine, and you can
see a weak positive for seven, the nesothelionma
sanples. So that data would tell us that, yes, SV40
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plays a role in sone, can be detected in sone
mesot hel i oma sanpl es.

And that would be fine except our negative
control is positive. So what did we do? Well, we
have a normal process on howwe fix this. And the
first process is to change the water, blanme it on the
wat er .

And if you take a |look at the panel B, and
these are just agarose gels, the | ane designations are
the same, but you see in panel 10 the positive contro
is positive. Two, three, and four, lanes, which are
our negative controls are all negative, you don't seen
any band. And the baboon kidney cells, and the three
mesot hel i oma, four nesothelioma sanples, five, six,
seven, and eight, are all negative.

And it took us about eight hours to rectify
that particular contam nation. W' ve had others where
the priners have been contani nated, or we got
contam nated primers fromother individuals, or we've
had | aboratory contani nation of cells.

It is something that you have to be very
diligent about. And anybody who's competent at doing
this type of nol ecul ar diagnosis has the appropriate
controls to know when contam nation occurs, and
cont am nati on does occur.
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Q And so it's not, sone contani nation does
occur and is actually expected, is that correct?

A Yes.

Q And so the presence of contanination in and
of itself doesn't meant that there's necessarily a
problemwi th the lab, right?

A No.

Q VWhat it means, and what you really have to
| ook for then is whether the | aboratory has
procedures, protocols, and responses in place to dea
with the anticipated contanination, is that right?

A Correct.

Q Based on your know edge and your experience
with the Unigenetics |ab, can you describe for the
Speci al Master your opinion on whether they net the
proper standards for recogni zing and dealing with
cont am nati on?

A They were as conpetent as any l|laboratory |I'd
ever seen, and probably nore conpetent because of the
i ssues that they were dealing wth.

So they took special conditions, had special
| aboratory, special hoods, special processes, special
procedures, to prevent issues related to
contamnation. And in, at this tine it was
specifically for neasles virus. These days it's nore
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for diagnosis of various types of human cancers.

Q And it's also, it should al so be clear that
at the time that the O Leary | ab was doing this work
not only were they observing the protocols that you
just described, they were under scrutiny, and had
people flying in fromall over the world, including
yourself, to specifically address these issues of
contam nati on and how to deal w th contam nation,
correct?

A I wasn't there so much to deal with the
contam nation as | was to evaluate the i mmune response
and | ook at other aspects. It was just that | had
some background i n nol ecul ar biol ogy and sone of the
technol ogies that | was asked to see in one of the
presentation by Dr. Shiels.

Q So you were present and that created a
confi dence on what you heard that in fact they were,
they were doing that, and doing it under fairly
i ntense scrutiny, correct?

A And | watched all the other individuals who
were in the roompretty nuch feel the sane way.

Al though we did | eave still arguing about |ow copy
nunbers.

Q But you left with no argunent about high
copy nunbers?
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A None what soever.

Q And high copy nunbers are the issue in this
case with Colten Snyder's CSF findings. R ght?

A Correct.

Q Now, | believe there's been sonme, both
testi nony about, even argunent fromthe Respondent's
side that the O Leary |ab's work has, has never been
replicated. Are you famliar with sone of those
argunent s?

A Yes.

Q Do you have an opinion as to whether those
argunments are correct as a matter of fact?

A There has been sone replication of the data.
At the neeting I was at | specifically knew of
replication of data relative to high copy nunber
positive in CSF fromvarious individuals in the U K

Q And do you recall who any of those U K
i ndi vi dual s were?

A As far as the, the specific patient or --

Q O the folks that were doing the work.

A Oh, who the laboratory, you nean. So the,
there was a | arge di scussi on about how are you doi ng
the confirmation, you know, how sensitive, you' re not
participating with the | arge cohort that's, you know,
doing the direct conparison. How are you confirm ng
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And Dr. Shields discussed a collaboration
with a doctor who, Cotter (C-o-t-t-e-r). And |
believe Dr. Cotter, at that tine, was at the Wl
Hospital London, which is associated with the
university, University College in London. Dr. Cotter
was al so a nol ecul ar biologist, a PCR expert.

And Dr. Cotter initially had sonme probl ens
inreplicating the work of O Leary because of the
nunber issues related to prinmers, priner design,
sensitivity, et cetera. And what happened was that
they went through the process of getting things to
wor k agai n providing, synthesizing new priners,
providing the primers electrolyzed, so he rehydrated
themin his | aboratory, and that he was able to
reproduce the high copy nunber.

And | believe the reason that the O Leary
| aboratory selected Dr. Cotter was that he was al so
someone who was interested in pushing the w ndow on
detecting | ow copy numnbers.

Q And so in the, the work that Professor or
Dr. Cotter was doing, he was using the sane protocols,
the same PCR protocols as the Unigenetics Lab?

A Yes, the Unigenetics Lab provided the
primers, they provided the probes, they provided the
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sanples. The only thing that they didn't provi de was
the isolation kits, and didn't provide the water. And
water is inportant with this technol ogy.

They sent sanples fromtissues of the
transgenic mce infected with neasles virus, anong
other things. And that's how the | aboratories got up
and in accordance. But it took a |lot of effort.

Q And as they progressed through doing the
wor k, and when |I'mtal king about they is Dr. Cotter's
| aboratory. As they progressed did ultimately, did
they produce results that they could then conpare to
the O Leary |lab results?

A | believe so. During our conversations we
did not see specifically Dr. Cotter's PCR nethodol ogy,
we, there was discussion of it. There was di scussion
of the problens they had, there was di scussion how
they rectified it, and there were problens with how
they were detecting, and how it was conparable. But
we did not see the specific hard data

Q You didn't see the data? And just to then
meke it clear, when you talk about the problens they
had you're referring to the difficulties they had in
getting the priners that would be efficient enough --

A Ri ght .

Q -- and specific enough to do the PCR testing
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on the sanpl es?

A Correct. So they had to resynthesize the
primers and probes.

Q And the probes?

A Yep.

Q And the probes were the ones that woul d have
been used in the Tagman --

A Correct.

Q -- procedure. GCkay. But aside from having
to redo their priners and the probes, there weren't
any other problens that you' re aware of that either of
these labs had in doing their, for |ayperson's terns,
a validation study?

A Right. And essentially, | do renenber them
val i dating high copy nunmbers in CSF

Q And is it your understanding that as copy
nunber went up and got higher and hi gher, the results
fromthe two |labs actually converged and becane nore
and nore equivalent, is that fair?

A Correct.

Q Now, you're tal king about things based on
your knowl edge. As far as you know, has any of what
you' ve just described been reduced to witing
anywher e?

A Yes. It's inthe UK Ilitigation files.
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Q And is there any reason that you' re not able
to show up here and present those witings to the
Speci al Master in court?

A Yes, because it's mnmy understanding the U K
litigation, which is over, is sealed by a court order.
So | amnot free to produce any of those docunents or
documentation | may have.

Q And you're sinply limted to testifying
based on your personal know edge, and the facts that
becane aware to you in the process of working in the
UK Ilitigation?

A Correct. And sonetimes it's hard with al
that know edge not to, to put your own persona
opinionin. But I"lIl try not to do that --

Q And avoi di ng personal opinion, again, to an
expert opinion. And so based on everything that you
said here today, would it be your opinion, to a
reasonabl e degree of scientific probability, that the
results in Colten Snyder's case generated by the
O Leary lab are scientifically credible?

A For the cerebral spinal fluid, yes.

Q And woul d you say for the cerebral spina
fluid, the cerebral spinal fluid presence of neasles
virus --

A Correct.
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Q And is it your opinion, to a reasonable
degree of scientific probability, that vaccine strain
nmeasl es virus persisted and replication in Colten
Snyder's body fromthe tine he got his MVR up through
the time he had his lunbar puncture taken?

A Yes.

Q And is it your opinion, to a reasonable
degree of scientific certainty, that the | aboratory
work that generated the results that you' re basing
that conclusion on are trustworthy and reliabl e?

A Yeah, you usually give awards and honors to
i ndi viduals who are less than diligent, is a good
term

Q There has been at |east in one of the
Respondent's expert reports that referred to Dr. Vard,
and there's a statement that contam nation at the
O Leary lab was nore plausible than the, it was a nore
pl ausi bl e expl anation for finding of neasles virus in
Colten's CSF than the actual presence of neasles
virus. What's your reaction to that?

A I would say then we shoul d have seen neasl es
virus in the bl ood sanple.

Q But again --

Didn't.
Q It's also been said in that report and in
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Oother places that the O Leary | abs have, that the
fact that there m ght have been contam nation of the
O Leary lab at sonme point invalidates the results and
makes the prior results of any of the work the
| aboratory has done unreliable. Wat's your take on
that issue?

A Absol utely not. Contam nation issues, and
the other issues relative to PCR s specificity and
sensitivity are dealt with daily. And a |aboratory
that's conpetent recognizes it rapidly and can fix it
rapidly.

Q And that gets back to your earlier point,
and this is to a reasonabl e degree of scientific
probability, that the O Leary lab in fact can dea
with contaminations in a scientifically appropriate
way ?

A Exactly.

Q And they could do it in a way that would
make their ultimte results reliable because they
woul dn't be relying on results where they hadn't
applied the contam nation protocol, correct?

A Correct.

Q And that's based on, again, your persona
know edge working with those fol ks and consulting in
the U K. ?
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A Correct.

Q There's al so been testinmony fromthe other
side, in Cedillo and in reports in this case, that
there's little evidence that vaccine strain neasles
virus is neurovirulent, what's your opinion on that
statement fromthe Respondent's case?

A I guess | would argue that the MVR vacci ne
contains a attenuated version of the neasles virus.
But it's still capable of replicating, and it's stil
capabl e of doing the sanme sorts of things that the
measl es virus itself can do, albeit at potentially a
| ower | evel.

And there was a publication by Wibel in
1998 in Pediatrics that discussed the adverse events
reported for the MVR vaccine in, for the last, oh,
froml believe "71, | probably have ny dates w ong,
for a 20-year period. And | believe there were 48
cases of individuals that had adverse events, and
t hose adverse events were associated with a neurol ogic
sequel ae.

Q Now we tal k about neurol ogi c sequel ae in
anot her point that's been raised by the Respondent's
side and the folks they're relying on, is that the
di sease nodel of viral persistence, which doesn't fit
your extrapol ating from cani ne di stenper and things
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like that just isn't applicable.
Can you describe for the Special Mster your response
to that would be, but basically the di sease nodel that
you' re describing, and that Dr. Kinsbourne has
descri bed, just doesn't fit here with the synptons of
this virus?

A I would just say that aninmal nodels are an
i nportant conponent of any sort of research
i nvestigation into pathogenesis into devel opi ng new
met hodol ogi es for detection, into | ooking into any
aspect, be it vaccine efficacy, vaccine safety, new
treatnents, et cetera. And how cl ose the nodel mimcs
the human situation is very inportant. One thing nice
about the animal nodels is that you can do a brain
bi opsy on a cani ne di stenper infected dog, and
actually isolate canine distenper virus fromthe brain
bi opsy, which is sonmething that's very difficult to do
i n humans.

And | think the inportant aspect is if you

| ook at the situation with canine distenper, |ook at
ot her situations that have been described in the
literature, that when you've done brain biopsies, not
everybody who had neasles virus isolated, not every
dog, was dead. So they were harboring the virus, it
was causi ng sone issues, but those issues were not
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fatal at the tinme.

So in 10 years, or a dog's life, you know,
10 years in a dog's life, would that becone fatal? It
very well could, but we know so little about
persi stence, and we do know that if you can have
persi stence and have mld synptonol ogi es, such as
human papilloma virus and things |ike dysplasia, or
you can have very major situations |ike cervica
carci noma that netastasizes and, you know, results in
deat h.

So there are different degrees relative to
what persistence can cause. And | think that the
ani mal nodel s suggest that MVR can be neurotropic and
can do the types of things that we're seeing in Colten
Snyder. It doesn't necessarily nmean it does it in all
i ndividuals, but in certain situations | think that,
that it's conparabl e.
And there are studies with, in nonhuman primal nodels,
usi ng MVR and using neasles virus, and that very
closely mimcs the human situation

Q So |, it sounds like fromwhat you just said

you woul d di sagree with one of the statenents and one
of the expert reports that for the Morbilliviruses
that appear in aninmals the appearance of synptons that
is virtually inevitable harbinger of death. You would
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not agree that that's necessarily the case in these

animals or in conditions of all MVRs in humans?

A I would not agree with that statenent,
correct.
Q Well, Dr. Kennedy, we've covered a |ot of

ground today, it covers a lot of ground from Cedill o.

MR POAERS: |'mgoing to go ahead and be
done with ny questions now, Special Mster. |
antici pate Respondent's going to cross and obvi ously,
woul d have an opportunity to redirect if needed.

THE COURT: Thank you, M. Powers.

Gover nnent ?

MR MATANOSKI: If you wouldn't mind, ma' am
if we could take our norning break now?

THE COURT: Sounds fine to me. How about we
reconvene at 11:00.

MR, MATANCSKI : Thank you, ma' am

THE COURT: Ckay.

(OFf the record.)

THE COURT: Okay, we're back on the record
then in the Snyder case. Dr. Kennedy is on wtness
stand, and Ms. Babcock, you may begi n cross-exam ni ng.

CROSS- EXAM NATI ON

BY MS. BABCOCK:

(Away from m crophone.)
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Q Good norni ng, Dr. Kennedy.

A Good nor ni ng.

Q As M. Powers stated on your direct
exam nati on we obvi ously understand that you have been
here before in this proceeding to testify. And so |
will certainly attenpt to not ask the nunerous
questions that have already been asked in Cedillo.
Bear with me, because there's certain things that | do
want to highlight just as we go along. Now neasles
virus has been the focus of your scientific research
correct?

A Correct.

Q And readi ng fromyour Texas Tech bi ography,

your research focuses on AIDS, chronic hepatitis, and

cancer.
A And non-human prinmat e nodel s.
Q Ckay.
A Devel opi ng the inmune system That seens,
in general.

Q And that was going to be -- while you have
wor ked in the devel opnent of -- vaccinations, none of
your work has involved the MVR vaccine, has it?

A No, it hasn't.

Q Most of your work is done on prinmates, as
you just stated?
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A Correct.

Q And in all of your publications there is one
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that deals with the MVR vaccine and the neasles virus?

A That's correct.

Q And that's the 2004 review with Dr. Byers
and Dr. Marchal oni s?

A Correct.

Q We'll talk about that a little bit nore
| ater of course. Now you're not a medical doctor?

A | am not.

Q And you're not involved in the diagnosis or
treatnent of patients with nmeasles virus?

A No, I'm not.

Q Okay. Now you tal ked about the
Morbillivirus famly on your direct, and do you agree,
in general, there is some contention as to how often
it's fatal? And generally once they' ve reached the

brains of their natural host animal it usually results

i n death?
A | would say, in general, correct.
Q Ckay.
A But not al ways.
Q Fai r enough. Now you di scuss cani ne

di stenper in your report. Measles virus is closest,
nmost closely related to rinderpest, correct?

A Ri nder pest, yes.

Q Ri nder pest, okay, forgive ny pronunciation.
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And | believe you stated this in your 2004 paper

ri nder pest
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vi ruses have never been found in the CNS of a natural
host .

A Correct.

Q And nor does it cause neurol ogi c disorders

-- or rel ated sequel ae?

A It's all, the pathogenesis is all gut-
rel at ed.
Q Now we, you also talked a little nore

especially at the end, about the canine distenper
virus. Wuld you agree that canine distenper is fatal
inthe mgjority of the tine, and, especially highly
fatal in puppies?

A Yes, although, in older dogs it's fatal, but

it takes a long length of tinme.

Q But it is eventually fatal?

A Eventual Iy fatal

Q It's a nmuch shorter period of tine with
puppi es?

A Correct.

Q Ckay. Now | want to talk a bit about
measl es virus replication, which was obviously in your
slide presentation. |In your report, on page four, you
describe the different proteins involved including
PCW protei ns?

A | can go to that.
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Q It's actually just a general question --

A Oh, okay.
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Q My notes have what page everything is on
A Ckay.
Q Is it still your opinion that the R protein

is a truncated formof the P protein produced by
ri bosomal shifting?

A Let me see.

THE COURT: About five lines fromthe bottom

of page 4 of your report, Dr. Kennedy.

THE WTNESS: The proteins, replication
there's possibility -- yeah the R protein is produced
by ribosomal shifting.

BY M5. BABCOCK:

Q kay, and is it a truncated formof the P
protein?

A It's actually in a different bleeding frane
soit's, that's, that's a nebulous term | would say
it's not truly a truncated formas you would, for
i nstance, with the hepatitis viruses.

Q Ckay.

A But it's, it's another protein that cones
off that gene with a different nechanism ribosona
shifting instead of comng off a different initiation
of .

Q Okay. And it's your testinony today that
that is involved in nmeasles virus replication?
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A That the R protein is involved in measles
virus replication, no, the L is the catalytic site. |
think my statenment said the R protein, which is a
truncated formof the P protein, is produced by
ri bosone franme shifting, and that the L protein that
is the catal ytic conponent of polynerase and is
involved in RNA transcription and replication.

Q Ckay.

A It's an accessory protein, Your Honor.

Q Let ne rephrase that. Wich is your
testinobny that the R protein is, exists in the neasles
Virus?

A As far as its being a structural protein,
you can find the RNA.  Can you find the protein often?
On occasion, it has been reported, but you have to use
very sensitive techniques, which require radioactivity
and radi o | abeling.

Q And these are techniques that you don't use

t hough, because neasles virus isn't a primary focus of

your --
A I have used with other systens, |like H V.
Q But not with neasl es?
A Not with neasles virus, no.

Q Okay. Now on page 6 of your report, you
stated that the inactivated form of neasles virus has
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been reported to result in atypical form of mneasles

that can occur two to 13 years after the

adm ni stration of the inactivated vacci nes. Page 6,

m ddl e of the paragraph, under the big one. Mddle of

the top paragraph.

A

Q
A

Q

M ddl e of the top paragraph, okay.
Shoul d fol | ow al ong.
Okay. So, events, yeah, got it.

Isn't this only the case with a person who's

had an incidence of a wild type neasles infection

earlier inlife?

A

Q

Correct.

So there isn't any evidence that Colten

Snyder had a wild-type neasles virus infection before

the MVR vaccine, is there?

A

Q

Not to nmy know edge.

Now you al so nention the effects of a high

dose live neasles vaccine and nortality in girls, |

believe this is the, perhaps the next |ine down

actual | y.

And hypot hesi ze that the mechani sns coul d

reflect an altered i mmune response or inmune

suppression. You don't have any actual data to

support this, correct?

A

Actually, the recent data is so junbled from

the stand point of whether the high titer neasles
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Vi rus conmponent in
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MVR, in association with DTaP in association with
the inactive polio virus, you know, is it a

combi nation of that, is it DraP, is it neasles, is it
kids in Kinshasa, Zaire, versus kids in Sudan.

So | think the recent publications that have
come out in 2006, 2007, the real role of the high
titer measles virus, does it set the situation up,
does it require a conbined event with another
vaccination, is it a site specific event, it is very

uncl ear relative to how that occurs.

Q So just to sort of rephrase, and tell ne if
I"'mwong, we don't know how if at all, mneasles is
i nvol ved, or Wat imune nechanisns -- mght be

involved, if there are any at all?

A We don't know.

Q Okay. And of course this is not the vaccine
that Colten Snyder received?

A It is not.

Q And furthernmore, this is not a vacci ne that
has ever been adnministered in the United States?

A It has not.

Q Now wi | d neasles, wild neasles infection
doesn't cause autismor ASD, or isn't known to cause
autismor ASD, is it?

A So wild nmeasles is not known to cause

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 78 of 375

364A
DR KENNEDY, PhD - CROSS

autism |I'msure | can find in the literature where it
says that it is hypothesized. But in ny opinion, no,
it does not.

Q Fai r enough. Now, you tal ked a bit about
H'V, both in your report and on your direct, is it
fair to say that individuals with HV are
i mmunosuppr essed?

A After they're infected, yes. And | would
have to change that because the virus has been
changi ng over tinme, probably becom ng | ess pathogenic,
at least in the United States cohorts. And | woul d

say that the virus is evolving to the host.

Q You' d agree that MMR is routinely
adm ni stered to children who are HV positive?

A There is evidence that, let ne answer your
question first. Yes, it's adm nistered --

Q Ckay.

A -- to children that are HV positive in the

United States.

Q And in sone other countries as well?

A Yeah, in sone of those other countries
there's now issues relative to that.

Q But in those situations, those children do
clear the neasl es virus?

A They' re del ayed in cl earance.
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Q But they do clear the neasles virus
eventual | y?

A Actually, the last study | saw, which is an
e-publication 2007 out of Giffin Lab, noved the
clearance fromthe publication by Lamar in 2001 from
60 days now to 90 days and greater. So |I'mnot sure
if they got the final, is everything cleared by 90
days, because it's still out there.

Q But don't you think if there was sone
indication that it couldn't be cleared that paper
woul d have reflected that they just noved the tinme out
a bit further?

A I think it's an ongoing study, that's, that
woul d be ny assessnment. Because it, the conclusion is
simlar, but just the tine period s |onger.

Q Okay. And to turn that around, there's been
no, there's no evidence that it doesn't clear?

A There is no evidence that it doesn't clear.

Q Now, you testified earlier that an
i ndividual with a properly functioning i Mmune system
shoul d have no problemclearing the attenuated neasles
virus, correct?

A Correct.

Q In order to offer an opinion that MVR
persisted in a child, do you need evidence if there
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was preexisting inmune dysfunction?
A Not necessarily.
Q Have you revi ewed the nedical records for
Col ten Snyder?
A | reviewed Dr. Bradstreet's initial, what
would I call it, his initial group of papers.
Q His reports or his medical treatnent record?
A Hs filing system how s that?
Q Ckay.
A It was nuch nicer when the nurse went over

Q Sois it fair to say that you are at | east
somewhat famliar with Colten Snyder's nedi cal course,
obvi ously, you were here yesterday --

A Yes, yes.

Q -- in the courtroomand |istened to them say
all the things. Realizing that you' re not a clinical
i mrunol ogi st, taking into account the materials in
this case, do you believe that Colten Snyder had any
evi dence for i mune dysfunction and i mmune suppression
prior to receiving his MVWR vaccination?

A I would say that there was sone indication
that it m ght have been possible.

Q And what specifically are you relying on
when you say that?
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A Some reoccurring infections that appeared to
occur, and sone of the, the selective |IgA that was
just one point, but it's, it's not hard evidence but
it's suggestive.

Q Okay. So then it's your opinion that Colten
Snyder did have evi dence of, or could have had
evi dence of a preexisting inmmune -- dysfunction?

A Coul d have, there is some suggestions.

Al though Dr. Bradstreet was clear to say he didn't

So | would have to go back to what Dr. Bradstreet's
opi ni on was, because | didn't get a chance to, there
were things that were mssing that woul d have

strengt hened any suggestion | mght have that weren't
avail able in the reports.

Q Okay. So you woul d defer to Dr.
Bradstreet's opinion on -- that issue?

A Absol utely.

Q And so, the fact that when Dr. Bradstreet
reclarified that on cross-exam nation in his 2004
paper, that Colten Snyder was child-free, or he
clearly stated that he did not think, he thought this
was a new onset of the inmune dysfunction, so you
defer to him--

A I, yeah.

Q That there was new onset ?
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A Yes.
Q And on page -- just to, okay, I'mgoing to

ask you now, | won't ask that question now, never
mnd. Do you believe that Colten suffered from
clinically relevant imune suppression after his MVWR
vacci ne?

A I"mgoing to defer to Dr. Bradstreet on

that. Again, as | say, the records that | had to | ook

at were not in very good order. So it was kind of
difficult for me to put a tineline together.

Q Ckay.

A But his testinobny yesterday, you know,
clearly, it was his opinion that Colten was i ndeed
i mmunosuppressed after the MVR adm ni strati on.

Q Okay. So in general then case-specific --
conclusions -- taking Unigenetics out of it,
obviously, but in terms of Colten, what m ght have
happened before or after you're going to defer to Dr.

Bradstreet, you're not offering an opinion today --

A No, no.
Q -- about that?
A No. My opinion was just neant in genera

ternms on how viruses can persist.

Q Okay. Now | noticed that you added a new

section to your paper, in conparing it to the | ast one
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in Cedillo. It's the second full paragraph on page 6.

A Ckay.

Q Now twi ce in that paragraph you cite to
Diane Giffin's chapter in Field Virol ogy, correct?

A Yes, 2001.

Q Okay. And you were here during this,
actually, you know what, |et ne back up. |In general,
do you think that MVR can cause clinically rel evant
i mrune suppression follow ng vacci nati on?

A That was an excell ent discussion that
occurred with Dr. Giffin at the Cedillo, and | do.

Q You do?

A Yeah.

Q kay. And --

A I think the fact that clearly there is a
| oss of DTH activity, delayed-type hypersensitivity,
specifically for skin testing, that in me, in my mnd,
that suggests that there is a pretty good form of
i mrune suppression

Q Now | et me be clear, by asking about

clinically relevant I'mnot referring to transient

changes that then go away, is that still, is your
answer still yes --
A Okay. Froma, so you're talking, you're

tal ki ng whol e body --
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Yes.
-- clinically relevant, not --

That were --

> O » O

| would say a conbination of everything
goi ng on could have a high potential to cause
clinically relevant. The individual would be nore
susceptible to other events.

Q VWhich is essentially what you said in your
new paragraph. Now you, as you just said, you were
here during Diane Giffin's testinony in Cedillo?

A Yes.

Q And | believe you acknow edged duri ng
Cedillo you certainly wouldn't question her know edge
of the neasles virus --

A Absol utely not.

Q O the -- the MVR vaccine?

A Absol utely not.

Q So does it surprise you then that she very
clearly stated during her testinony that she did not
believe MR, attenuated neasles virus, causes any
clinically relevant imune suppression or -- follow ng
vacci nati on.

A In Iight of her 2001 chapter, a little bit.

Q Now of course she gave her testinony in June
of this year --
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A Correct.
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Q -- so that of course reflected her opinion
as of June 20077

A Correct.

Q And you have no reason to di sagree

A I would say that, you know, she's the
expert. I'mcertainly going to defer to her on those

situations, but | have a mnor disagreenment with that,
yeah.

Q Now, is it also true the Colten Snyder had
measl es virus anti bodies in his blood, correct?

A | was not able to find that aspect.

Q Ckay. |Is Petitioners' Exhibit 207 --

A Ckay.

Q -- page 1 is Dr. Singh's first testing. Do
we have a copy --

A Can | get a copy of that? Maybe | don't
need it. Let's go with the question

Q It was just ny question that he did have
evi dence of an i mmune response, he had an inmune
response -- follow ng the MVR?

A Ckay, if he had a, yeah, okay.

Q That was the extent of it. You'll accept
that it exists in medical records Dr. Singh shows an
1gG - -

(Multiple voices.)
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A If you guys tell nme --
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Was seropositive for 1gG
-- it'sin there, that's fine, |'m good.
Q Ckay.
MR POVNERS: Excuse ne, which exhibit was
it, again?
MS. BABCOCK: Exhibit 207, page 1. The
measl es virus was not --
THE COURT: Provide it to, just go ahead and
provide it to them let himtake a | ook at it.
THE WTNESS: Yes, according to Dr. Singh
has 1gG neasles virus anti body fromhis reference
| aboratory, okay.
THE COURT: And that's the specinen dated
3/ 8/ 00.
BY MS. BABCOCK
Q So, again, you would agree that there was an
i mmune response, Colten Snyder had an inmune response
following his MVR vacci ne?
A Yes.
Q To the extent that he had neasl es anti bodies
in his 1gG?
A Correct.
Q And do you know of any published literature
to support your theory that MVR vacci ne causes imune
suppression that allows the nmeasles virus to persist?
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A I'"msorry, ask that question again? |
t hought you asked sonmething different so | was on a
different, different focus.

Q | changed directions on you --

A Okay, yeah.

Q Do you know of any published literature to
support your theory that the MVR vacci nation causes
i mmune suppression which allows the neasles virus to
persist?

A | would say that with certain conditions,
like MBE, is that what you' re asking or --

Q No, I'm actually asking the postul ated
theory here, you know, that allows the neasles virus
to persist and result in ASD?

A So | guess what |'mconfused at, is there
are instances where neasles virus, you get a response,
an anti body response, it's not controlled, and then it
causes neurol ogi c issues.

Q And those two issues would be SSPE and M BE?

A MBE is one, and SSPE is a little too |ong

for me, | like shorter stuff.
Q Ckay.
A There's issues of a ataxia being caused, of

other issues. But again that's not, that's in the
presence of inmmune response. Well, let me let you ask
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your question. |I'mtrying to --
Q "Il ask it again.
A Ckay.

Q Any published literature to support the
theory that neasles virus, attenuated neasles virus
from MVR vacci ne causes i mMmune suppressi on which then
allows the nmeasles virus to persist, with the
exception of SSPE and M BE?

A Then | would defer to the, the Pediatrics
1998, Wi bel, where there were a nunber of
indications, | believe 48 children that had i ssues
that were in some sort of neurologic issue of ataxia,
things like that. So that, it isn't specifically a
report that those kids were immunosuppressed, but they
didn't handle the virus and the virus caused
neur ol ogi ¢ i ssues.

Q So you're relying on Dr. Wibel's paper for
t hat ?

A Wei bel is an exanple, there's probably sone
others. ter Meulen -- if | can bring in an aninal,
ani mal nodels --

Q I'd rather that you used humans or --

A Okay, sorry. That's an exanple of one that
I'm--

Q Ckay, that's the one that you can think of?
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A Right. And again, | would say MVR can cause
i mrunosuppr essi on, MVR can cause neurol ogi c events.
Theref ore, inmunosuppression could play a role in
those events using a, Ais B, to Bis Cso A+ B=2C

Q You know that math scares | awers. Now go
back now to the MVR can cause i mune suppression, |
don't nean to beat a dead horse with this, but you
said that Diane Giffin -- you m ght have a snal
di sagreenent with her, but generally you deferred to
her as to her --

A Ri ght .

Q -- opinion on that issue? GCkay. Now do you
think in order, in order for you to think nore |ikely
than not that the nmeasles virus has persisted, do you
need a finding, and caused ASD, do you need a finding

of neasl es virus RNA?

A Yes.
Q Now, you've talked, in your report and,
wel |, at sone |ength today about Uni geneti cs.

Qbviously, it's clear that you use PCR technol ogy.
Wul d you agree that PCRis highly sensitive?

A Very.

Q And if the operator is less than diligent
you can invalidate results?

A Absol utely.
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Q And woul d you al so agree that the only
| aboratory evidence here of the neasles virus
persistence is the testing done out of Unigenetics?

A The one that was presented for this case is
Uni geneti cs, yes.

Q And Dr. Singh's lab was unable to find the

measl es virus in Colten Snyder's CSF. Wre you aware

of that?
A No, |'m not aware of that.
Q Do you want nme to bring that, | think that's

Exhi bit 207, page, do we have evi dence 207, page 2
here, that one?

A And Dr. Singh's the individual from U ah
State?

Q Yes, the one who tested, also tested for the
1 gG

A Ckay. |'mnot aware that Dr. Singh's
| aboratory does nol ecul ar-based di agnosis, | believe
he's all serology. He's the one that did the anti-
myel i n basic protein?

Q yes.

A I"'mnot famliar that his | aboratory does
anything like that.

Q He tested the CSF, if you want nme to show
you.
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A Well, it, you can --
THE COURT: It was, yes, M. Babcock --
MS. BABCOCK: | apol ogi ze.
THE COURT: -- you're looking for two
different, we're |ooking for apples and oranges here
that, both are fruits but --

MS5. BABCOCK: But in the fruits they are

THE COURT: They're both in the fruit
fam ly, yes.

THE WTNESS: | can't --

(Multiple voices.)

BY Ms. BABCOCK

Q Wul d you --

A Yes, | think --

Q -- and --

A -- he found it in --

Q -- and tested for antibodies in CSF, he did

not find any.

A Yes.

Q Now t here were no, there is no discussion of
i mrunohi stochem stry in Colten Snyder's |aboratory
results, was there?

A Not to my knowl edge. But there was genera
di scussion of |aboratory observations on CSF from
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"unknown i ndividual s" in that U K discussion.

Q But not for Colten Snyder's results?

A I"'mnot, | wasn't aware of the nanes. |
woul d assune, you know, they tal ked in nunbers. You
know, 48 positive CSF, you know. W |ooked at, |
think, eight U K kids. So, and not all of themwere
CSF positive.

Q Now, there is no indication that Colten
Snyder's test results were vaccine strain neasl es
virus, is there?

A | believe they did a discrimnation, but |'m
not 100 percent sure on Colten Snyder. Again, that
was in that -- it's unfortunate that nmy, to answer
your question I'm anyway, to ny know edge, w th what
I"mallowed to tal k about, is that there was allelic
discrimnation on CSF frommultiple individuals. 1'm
not sure if Colten Snyder was one of those
i ndi vi dual s.

Q Well, what |'mtal king about right nowis
for the purposes of material that were filed with the
Court, the Unigenetics lab results. Those weren't --

A There is no indication that there was a AD
discrimnation, | nean, allelic discrimnation.

Q Okay. Now again, is it an inportant
principle in PCR to denonstrate repeatability and
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concordance when anal yzi ng

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 96 of 375

sanpl es?
A

Q

DR KENNEDY, PhD - CROSS

Absol utely.

379A

And this especially true if you have a | ow

copy nunber?

A

Q

Absol utely.

And this is because a | ow copy number often

results, hovers around detection linmts.

A

Q

filed in the Court here today,

Yes.

Is there any evi dence, based on what's been

t hat Uni genetics

attenpted to do this with respect to Colten Snyder's

sanples, to repeat the testing to denonstrate

r epeat abi

A

ity -- and concordance.

No, but based on ny knowl edge, there's

nothing in the witten docunents that you have. But

based on ny know edge of the |aboratory, with the gut

i ssue being 7, | would suspect that that was repeated

at | east a second tine.

Q

gut issue,

question.

And actually noving on to that there was a

you just wal ked right into my next

You agree that Unigenetics has not

convi ncingly denonstrated that there was neasles virus

vaccine in Colten Snyder's gut, correct?

A

range for

| am that is one that is in the,
me. And the only reason | say |
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m ght be a | ow positive is because the bl ood was
negative. So if it's contam nation, it should have
been in the blood also. And they run the sanples at
the same tinme, concurrently. So | would say that |'m
nmore positive about that 7 copy nunber if | had a 7
copy nunber in blood. Does that nake sense?

Q Yes, although, | nean, you could al so have
measles virus in blood if it's, the theory is that
nmeasl es is going fromthe gut to the brain.

A Yeah.

Q Correct?

A Yeah.

Q So it kind of cuts both ways.

A Yeah, but | would argue that that is a | ow
copy nunber, and | would rather err on the
conservative side, so | wuld say that is a | ow

positive or a indeterm nate.

Q Now, let ne just quote fromyour report,
there were very low copy, I'msorry, | want to see,
page 9. | believe your line was that, it had very | ow

copy nunbers and was consi dered indetermnate for the
presence of neasles virus at this site.

A That's my opi nion.

Q That's your opinion. It's indeterm nate,
and you can't say whether there was neasles virus --
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A | amunconfortable in saying that it's
absolutely positive, yes. Wth nmy scientific 99.99
percent certainty, | would have a hard tine saying
that that is anything but indeterm nate.

Q Wel I, you obviously know our, our standard
here was nore likely than not. So | presume you wote
that with that in m nd?

A No. | wote it in my scientific mnd,
sorry.

Q So a very | ow copy nunber that hovers around
the limts of a PCR level of detectability, are you
saying that it's nore likely than not that neasles
virus was present in Colten Snyder's gut?

A And that's 50 percent or 51 percent?

50.1 --

50.1, okay.

THE COURT: 50 percent and a feather, Dr.
Kennedy.

THE WTNESS:. Yeah, 50 percent and a
feather. You know, that's, | don't like going that
low. So | would just rather |eave this indetermnate.
And | would refer back to Dr. Bradstreet who had the
clinical stuff. | could give you reasons why it was
that low, could be that lowif | wanted to tell you it
was positive, but we don't need to go there.
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Let's just say it's indeterm nate.
BY M5. BABCOCK

Q And | just want to turn to your slide
presentation slide 14. There's a point here where you
say, point 4, copies of neasles virus RNA at nultiple
sites indicates an ineffective clearance, and a
potential for persistence. 1Is there, at least with
respect to Colten Snyder, you are confortable saying
t oday, you do not have presence of neasles virus at
multiple sites?

A As Colten? |'mconcerned just about the CSF
of Colten.

Q Okay. So here, with Colten Snyder, we do
not have presence at multiple sites?

A | would say it's indetermnate in the other
site, yes.

Q So we can't apply this fourth point to

Col ten Snyder?

A That fourth point, actually, | would not use
it for Colten Snyder. | only use it for transgenic
mce, and I will use it for other situations, but not

for Colten Snyder

Q Ckay. Now | want to go back to PCR, if you
were to run the test that Unigenetics did on Colten
Snyder's gut, blood, and CSF in your own | ab, about
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much would the materials cost you? Assuming, |'m not
i ncluding |lab equipnment, just the materials to run the
test?

A Probably, fromthe single test, or are you,
usual Iy buy in bulk, so you want ne to kind of --

Q Yes, | don't want that, just --

A 50 bucks.

Q 50 bucks - -

A It'd be 50 U.S. dollars, if you automated
and, but you're not tal king about the cost of
equi prment or any anortization or anything then, al
the accountants will have to do to come up with a

justified price?

Q | don't know.

A Just supplies and --

Q Just your suppli es.

A Yeah.

Q About $507?

A And that's not technical tine, that's not

devel oprent tinme, that's just, yes.

Q You mentioned during your testinony in June
that you understood Unigenetics to be a for-profit
| aboratory created by Professor O Leary?

A That was ny under st andi ng.

Q Is it, would it surprise you then to hear
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that the Irish conpanies registration office listed it
as a private conpany limted by shares?

A No, that wouldn't surprise ne.

Q And Dr. Bradstreet discussed it briefly
yesterday, and it's also in the nedical records, but
are you aware that Unigenetics was charging a thousand
Irish pounds to run the test? Petitioners' Exhibit 12
at 426

A For a specialized test that doesn't surprise
me?

Q A thousand dollars or a thousand pounds?
I"mnot going to try and do that math conversion
because that --

A You know, people do different tests, | nean,
i ndi viduals have sold a, a mlligramof a nonocl onal
anti body that cost them you know, $60 to produce for
$10,000. So there are worse mark-ups than that.

Q But fair to say they were nmaking a
substantial profit, Unigenetics?

A Ch, yeah

Q And do you have any idea of how many sanpl es
Dr. O Leary tested while Unigenetics existed?

A I would say quite a few So, at that price
it's probably a pretty good, pretty good profit.

Q Now you said here today and in Cedillo that
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of the reason you're confident in the test results is
due to the extrenely high copy nunbers?

A Yes.

Q Fair to say you have confidence for the sane
reason in Colten Snyder's case with the CSF at |east?

A Yes.

Q In determning the copy nunbers of neasles
virus present in each sanple, it's a calculation
i nvol ving the virus and the housekeepi ng gene,
correct?

A Correct.

Q Whi ch was GAPDH?

A Correct.

Q The Uni genetics test? And if there were
errors in the way the GAPDH was cal cul ated you woul d
al so have errors in copy nunmbers, correct?

A Correct, but it was not, also ny
understanding, and | will come back to this, that they
ran a standard using their different positive controls
to deternine standards. The GAPDH was nore for the
integrity of the, the RNA, and to normalize --

Q Ckay.

A -- the runs.

Q So if your test found that they weren't
doing a calculation every time, is that what |I'm
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under st andi ng - -

A No. So, in other words, ny understanding is
the GAPDH was used as a standard housekeepi ng gene for
-- RNA and for essentially normalizing each run, that
knowi ng that you're loading a simlar anount of that.
So the cal cul ati on does invol ve the amunt of GAPDH
that's picked up, but it also involves a standard
curve that's run on the specific gene product that
you're looking at, which is usually the, a clone, a
PCR cl one product into a plasmd.

Q Okay. And we're kind of saying the sane
thing you're just a little nore -- now earlier today
you di scussed that you're, you' ve just been in a
meeting, you were a consultant during the U K MW
litigation?

A Yes.

Q Who was at that neeting?

A Ri chard Tedder, Steve, geez, | just saw him
about three weeks ago, he's in the National Institutes
of Neurol ogi c Science, works on HTLV-1. | can picture
him | can't remenmber him Steve, there were six or
seven of us. The names Marchal onas, Dr. Marchal onas
was there, there were, there was a pediatrician from
the University of Washi ngton, Washington University.
| believe | may have nentioned Steve's |ast nane in
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the Cedillo trial.
Q Do you know what their backgrounds in
measl es virus was, |'mtal king about the whole
col l ective group?
A No, they were just general virology types

that were famliar with PCR technol ogy.

Q So was there anyone there who added a
particul ar expertise on neasles virus?

A To ny know edge, | amnot sure of Dr.
Tedder's publication record, but certainly he ran a
clinical laboratory that probably did neasles virus
i solation, and was, he has a clinical |aboratory
famliar with protocols and procedures. | can't state
that he's published on the neasles virus.

Q So to your know edge there is, probably nost
of themjust have expertise in PCR, not with the
measl es virus and probably --

A Right. Virol ogy, nolecul ar diagnosis, PCR

persi stence. So kind of the general, general GAPDH

if you'll have it.

Q How | ong was the neeting?

A So the neeting was over a three- to four-day
period, though a specific nmoment will |ast about six
hour s.

Q Was Dr. O Leary at that neeting?
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No, he wasn't.

Was he at any ot her subsequent neetings?

No. Dr. O Leary, at that time, did not fly.
So where was your neeting at?

In the UK

I n London?

Yes, London.
And he didn't want to fly fromDublin to --
No. Have you seen a picture of Dr. O Leary?

| haven't had the pl easure.

> O » 0 » O » O » O >

US Air plus Dr. O Leary is not a workable
conbi nati on
(Laughter.)

Q Very well. During that neeting, or at any
subsequent tinme, were you able to physically visit the
Uni genetics | ab?

A No, | never have.

Q So you didn't inspect the equipnent?

A Did not. Have a list of the equipnent that
was avail able and ki nd of the general |ayout of the
floor plan of the facility, but did not have, did not
visit onsite.

Q And was Dr. Cotter present at any of these
meet i ngs?

A Dr. Cotter was present at a couple of the
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meetings. He was, | believe, in a transition in
| aboratories. | believe he's, his first nane's what,

Fi nnegan, Finnegan Cotter?

Q | just know himas Professor Cotter.

A Oh.  Finbaugh Cotter. Unusual name. He was
inatransition, I think, to go to, fromthe
Uni versity of, College London, to Bart's and London
School of Medicine. So there were individuals from
his group that, | believe, attended all the neetings.
But physically, he was not at the one with the, with
Ola Shiels and Tedder, and those individuals.

Q So to be clear, Professor Cotter was
perhaps, that was hired by the -- claimants in the MR

A I don't have a report produced by Professor
Cotter, so | don't have access to what was produced at
the U K But |I know that Professor Cotter was an
expert in nolecular diagnosis, PCR-type technol ogy.
Looking at things were on low | evels, like cancer-
associ ated-type situations. That was one of the
reasons that the O Leary group had selected Cotter.

Q kay. And --

A And ny understandi ng was, |I'msorry, was
kind of a collaboration. | wasn't aware that it was a
fee for service, but I could be wong.

Q Ckay. But as you said on your direct today,
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there cane a time when Professor Cotter was working
with Unigenetics to try and replicate sone of the
resul ts?

A Yes, yes.

Q And | believe you alluded to this, but it is
true that Professor Cotter did have difficulties
replicating some of the results.

A Initially, absolutely.

Q Now, when you were tal ki ng about subsequent
efforts this norning, that eventually the |abs,
think you said, canme into line with the high copy
nunber s?

A Yeah. And actually, they got pretty, ny
recollection is they got pretty close on the | ow copy
nunbers, and the | ow copy nunbers were predom nantly
found in the tissues of the transgenic mce with the
CD46 cell receptor, and tissues that had very | ow copy
nunbers. So that was the | ow copy nunmbers that they

were coming in line with., H gh copy nunbers was never

an issue.
Q But just to clear, there were problens.
A Oh, yes, absolutely.
Q Ckay.
A In fact, the problens were the priners. So

Uni genetics sent prinmers over, and the priners were
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not as sufficient as they shoul d have been, and they
rectified it by resynthesizing the -- priners and not
hydrating them sending themover. And then, in the
| aboratory they rehydrated themin their own water,
and they seened to do, do fine.

Q Now when you were tal king about the
subsequent work that Professor Cotter did, is that not
then his, fromhis expert report in UK litigation?

A | assunme it is. | --

Q Ckay. So this is, what you were tal king
about is fromhis expert report?

A That's ny under st andi ng.

Q Okay. Now you al so tal ked about --

A But I can't talk about his expert report.

Q | understand, nore than you know. Now you
tal ked about Dr. O dstone a bit on direct. You're
suggesting that there m ght have been contanination in
Dr. A dstone's |ab?

A Yeah, it happens. | nmean, it was, you know,
a heavy discussion on, you know, who contam nated, who
didn't contaminate. And it's, it's easy. But ny
understanding was it was rectified because they sent a
new sanpl e of uninfected vero cells that then turned
up negative like it should.

So | had thought everything was rectified.
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That the positive and negative was rectified, okay.
That they initially called something positive which
shoul d have been negative, and that that was rectified
because the new sanple was sent over and prepped. And
that hi gh copy nunber was never an issue, the issue
was a | ow copy nunber in sonme of the tissue fromthese
m ce.

Q Okay. So you're tal king about the first
time there were problens, they sent it over, the
second time, the second tine they were fixed.

A That was ny understandi ng, yes.

Q Ckay. But when reading Dr. O dstone's
letter it sounds, fromDr. O dstone has said, at |east
related to Dr. Ward, that there were problens the
second tinme as well.

A Yeah, it does appear to be that. But as |

read that, it was, the, in ny recollection |I thought,

wel |, he's tal king about the | ow copy nunber.
Ckay.
A And not, you know, not necessarily the

positive were negative in the negative control.

Q But you don't know that for sure?

A No. | knowit, but I, again, have
difficulty tal king about it.

Q Now to the extent that it is your suggestion
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that the contam nation came fromDr. O dstone's | ab.
Do you agree that Dr. O dstone is a very eni nent
vi rol ogi st?

A Absol utely.
Suspect he's probably received sone awards?
Absol utely.

Publ i shed very frequently in the field?

> O » O

Absol utely.
Q And yet his lab, according to you, nay have

made errors and had contani nati on probl ens?

A It's commpbn in a lot of |aboratories where
we' ve got technical staff, | mean, the classic
contam nation is the, the AIDS virus. -- contam nated

the initial sanple, sent it to Gallo and broke the
contamnant. | mean, that's, you know, and they're
fairly well-known in the, the nedical field. So
contam nati on happens. Except, my understanding is

O Leary never published on the contam nation. You got
situations where -- may have published on his virus,
and Gall o published on his.

Q And generally, | didn't nmean to cut you

A No, sorry.
Q But generally when, you know, |abs encounter
contam nation, as long as they're diligent about it

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 113 of 375

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

394A
DR KENNEDY, PhD - CROSS

they can fix it?
A Absol utely.

Q And that requires themto be diligent about

it and to --
A Ri ght .
Q -- fixing the problem
A You know, and occasionally, it's just as

sinmpl e as when you' ve got nultiple sanmples of |abeling
stuff wong, it not even have been contam nation, it
could have been a labeling error. | nmean, there's al
sorts of things, a pipetting error, |, that's not
necessarily contamnation. And it is, it's routine,
especially large | aboratories where you' ve got a huge
chain of conmand.

Q Now in your recently filed rebuttal, which
M. Powers referenced at the beginning dealing with
Uni genetics. You, there's sonme nore di scussion of
Uhl mann, which | know was tal ked about a | ot, but
we're going to talk about it alittle bit nore. Just
for the record, here is Petitioners' Exhibit 42. The
first issue, | believe, is the F gene sequence Gen
bank UB146, which | think we all agree nowis a plant
sequence.

A Pl ant sequence, yes.

Q And | am correct in paraphrasing your
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response that O Leary and Uhl mann used this sequence
deliberately as an irrel evant negative control ?

A | did not discuss that with them
specifically, but in nmy scientific assessnent, why
woul d you use sonething so diverse that you report the
gene bank access, accession nunber, and then you do
the bl ast sequences on, that there is absolutely no
relationship. And why would you have so nmany neasl es
vi rus sequences included and have this one plant
outlier?

In my assessnent, that, | wouldn't have
t hought that, we think of it now, but in prior design,
previous, you know, | wouldn't have thought of it. In
fact, | wasn't made aware of it until | read Dr.
Bustin's expert testinony.

Q kay.

A And when he pointed it out, that it was a
m stake. That, you know, it's not neasles virus, then
when we | ooked at it and said, well, plant, what's he
doing with a plant. And then went through the
reverse, took the plant sequence and bl asted it
agai nst everything that we could find, and saw it cone
up with only plant sequences and nothing w th neasles
virus, | thought, you know, hey, these guys are
pretty, are really sharp
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Q So your suggestion isn't based on an actua

conversation with the paper authors, correct?

A No.

Q Your --

A My expert, ny scientific opinion.
Q Ckay.

A May not even be expert.

Q And then, with all due respect, may not be
correct?

A Coul d be.

Q Ckay.

A Coul d be.

Q Now, they didn't even identify it as a
negative control in table one of their paper, did
t hey?

A No, no.

Q And they didn't list it, in ternms of their
list of the F gene priners and probes, it was buried

right in the mddle of of all of them

A Ri ght .

Q It wasn't listed at the beginning or --

A Ri ght .

Q -- at the end, to sort of differentiate it.
A Ri ght .

Q And do you know if they identified it as an
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irrelevant control el sewhere on the paper?

A To ny know edge, |'ve scanned it pretty
good. Didn't see it anywhere else. |n fact, they
didn't even identify it as a plant sequence. The only
ki cker was when you | ooked it didn't have accession
nunbers that were neasl es sequencelike.

Q Sure. Wichis, actually a bit curious,
because if you | ook on page 86, they do identify the
other irrelevant controls that they used. D d you
read it, maybe you need to see it?

A Yeah.

Q Ckay.

MS. BABCOCK: May | approach?

THE COURT: Certainly. And you are
approaching with what has been identified, for the
record again.

THE WTNESS: This is the Unhl mann
manuscri pt ?

BY M5. BABCOCK:

Yes.

A Yep, but those are viral-specific. So
that's human herpes virus 6 and human papill oma virus.

Q But it is elsewhere in the paper where they
identified irrelevant controls, they did specifically
set out what they used.
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A Well, exactly. But | think that the issue
here was they were using this for a priner probe
design, not to run in this specific assay, but in the
design of prinmers and probes, it would be very
discrimnatory. And that statenent on the negative
control, on what's using specific primers designed for
other viruses, to be actually used in the assay. So
that's the difference

Q So they all are saying that's the virus for
all the controls they use

A Ri ght .

Q They say not hi ng about .

A Ri ght, they say nothing about.

Q Now, that same Uhl mann paper doesn't nention
allelic discrimnation, does it?

A No, it doesn't.

Q It has no explanation in that paper then for
the Cto T substitution and the consensus sequence, is
t here?

A No, there's not.

Q And don't allelic discrimnation assays
enpl oy two probes to allow accurate designation of
allele A and allele B?

A Yes, they do.

Q Now you al so commented on the |aboratory in
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not ebooks with respect to Professor Bustin's
testinony, you stated, it's unknown whether they fixed
the problem | ater

A Ri ght .

Q Now, wasn't one of the problens Dr. Bustin
identified actually a change in the | ab notebook which
exi sts, which occurred between the tinme it was first
di scl osed by the claimnts and when it was second,

di scl osed | ater again?

A If 1'"'mnot m staken, the notated, there was
a notation nade and dated. So --

Q And subsequently changed?

A And subsequent|y changed.

Q That's a bit curious, don't you think,

consi dering --

A I would have to see the order of howit
happened and the individual involved. | would assune
it would be Kara, oh, | can't renenber her |ast nane,

who was a student in training who's now a doctor in
the laboratory, Kara WIson, Kara Rodgers? Anyway,
she was soneone who ran a lot of the testing as the
result of her --

Q Certainly, but the alteration of the
| aboratory notebook as a, just a general concept, can
be cause for concern?
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A Yeah, | would have to see it, | would have
to see it in the context. | nmean, for instance, | had
a great idea, and | just got done working out, and |
was sweating all over the place, all | could find was
paper towels. | wote on a paper towel, and then had

someone tape it into the notebook and said, you, this
is the date of conception on your notebook, on a paper
towel taped to the notebook

Q But you would admit that that's perhaps

unusual, that was not a normal course of conduct?

A No, no.
Q Ckay.
A If that's a repetitive practice then, then |

woul d have an issue with that.

Q We m ght worry about your ability to
competently run PCR

A Not mine, theirs.

Q Now, to your know edge, does Unigenetics
exi st anynore?

A To ny know edge, no, it doesn't.

Q And if | told you it was dissolved in Apri
11, 2005, that sound accurate?

A Yeah, | would, defer to your --

Q I can show you the papers

A That's okay, | trust you.
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1 Q Now you were asked a nunber of questions
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during earlier testinmony in Cedillo, and again, |'m
not | ooking to repeat everything, but | just have a

few very brief points
Speci fically about your 2004 MVR revi ew paper --

A Let's go.

Q Since your testinony in June, is it, did
your opinion change that there are |arge gaps in our
understanding with respect to etiologic nmechanisns in
ASD?

Yes. Onh, has ny opinion changed?

Has your opini on changed?

> O >

Ch, no, it hasn't.

Q Okay, good, you scared me. O the
cal cul ati on-based studi es have been unable to detect a
i nk between MVR vacci ne and ASD

A Has not, has not changed at all.

Q O that conflicting data exists regarding
the Wakefield studies and their reports of finding
persi stent neasles virus?

A Those statenents still hold.

MS. BABCOCK: | have no further questions.
THE COURT: Thank you. Dr. Kennedy, | have
a few questions for you.
THE W TNESS: Yes.
THE COURT: You nentioned sonet hi ng about
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1 runni ng gut, bl ood and CSF sanpl es together.
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THE WTNESS:. Right.
THE COURT: Make sure | understand what
you' re saying. Are you saying that if you have
sanpl es fromone individual, let's say Colten Snyder,

and you have bl ood, gut, and CSF all arriving at your
|l ab at the sane tine, that your understandi ng of the
way the Unigenetics lab would put themin the sane
run?

THE W TNESS: Yes.

THE COURT: So row, or colum, whatever you
call them would, 3 mght be the gut sanple, 4 m ght
be the bl ood sanple, and 5 night be the CSF?

THE WTNESS: M understandi ng of how it
woul d, how it worked was that they woul d receive the
speci mens, they canme in at the same tine, they knew
things were comng in, they would hold and then run
everything at the sanme tinme.

THE COURT: For the same individual ?

THE WTNESS: For the sane individual. And
they woul d do their first set of experinments, their
first runs, on a 1 to 10 dilution.

THE COURT: Ckay.

THE W TNESS: Because the sanples were
sonmewhat |imted.

THE COURT: Al right.
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THE WTNESS: And then if they didn't see
anything at a 1 to 10, then they would run it neat.

THE COURT: Ckay. And so if there were
contam nation of the, you indicated that because there
was no negative finding in the blood you woul d suspect
that there was no contam nation?

THE WTNESS: Correct.

THE COURT: And that would presune that all
the sanples were stored in the sane pl ace?

THE WTNESS: Not necessarily stored, but
run at the sane tine. |I'msorry, |'mmssing your
question --

THE COURT: Ckay.

THE WTNESS: So storage --

THE COURT: What I'mtrying to get tois, is
you' re saying there would no opportunity for
contam nation to occur.

THE WTNESS: Right. And if it occurred it
woul d occur on all the sanples. So it would be, you
woul d have contam nated the water that you dilute
wi th, you would have contan nated your priners that
you add. So it would be a technician error. And the
contam nati on would be found in the negative controls,
which would tell you there was a problem And if
there was mass contamination it woul d be found
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1 t hroughout the whol e run.
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THE COURT: Al right. Wen you are
preparing the dilutions, would you prepare the
dilutions at the sane place, the sane, relatively the
sane tinme?

THE WTNESS: Yeah, in a different
| aboratory fromwhere you did the extraction.

THE COURT: GCkay. So you would extract it
fromthe sanple, you would then dilute the sample, put
the sanple in the, the tray that you are running. And
then you would --

THE WTNESS: Correct.

THE COURT: -- run themall at the sane
time?

THE WTNESS: And then keep, keep the neat
sanmpl e back for testing later.

THE COURT: GCkay. And would there be any,
and it would be not uncomon then to have the rows for
an individual sanple adjacent to one another wi thout
anything in between thenf

THE WTNESS: There would be, yeah. So, in
other words, it would, |ane one would be your, yeah,
your lab --

THE COURT: Yes.

THE WTNESS: Lane 2 would be control, |ane
3 woul d probably be a control, 4 four would be a
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control. Then you'd have --

THE COURT: Ch, 5, 6, and 7.

THE W TNESS: Lanes five and six would be
bl ood, seven and eight would be --

THE COURT: Ckay.

THE WTNESS: And if you saw a problem then
you woul d probably do alternating. But usually only
when you see a problem

THE COURT: And by "see a problem" what do
you nean?

THE WTNESS: So, in other words, if
everything canme up contam nated you' d want to find the
contam nati on.

THE COURT: What other contam nation?

THE W TNESS: Were the contam nation

occurred.
THE COURT: So you would put a negative or
THE WTNESS: Right. 1In the control, yeah.
THE COURT: -- a water control or something
i n between.

THE WTNESS: Right.

THE COURT: GCkay. And | realize we're
pl owi ng old ground fromCedillo, but just to nmake sure
/1
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that | understand the testinony today, PCR detects the
actual virus versus the protein it is -- coded for.

THE WTNESS: It detects the RNA of the
virus --

THE COURT: The RNA of the virus --

THE WTNESS: -- versus the protein, yes.

THE COURT: -- versus the protein. And when
you are referring to copy nunbers, how do copy nunbers
conpare with the termviral |oad?

THE WTNESS: Copy nunbers are often used
and equated to viral load. So for HV, when they talk
about viral load, there's two ways they express it.
One is with a conmercial assay that is a nean, you
know, nanogram of RNA, so a specific amount. The
other way is as howit's done here.

THE COURT: Ckay.

THE WTNESS: Copy per nanogram of RNA

THE COURT: GCkay. And you've referred to
the sanple from Colten's cerebral spinal fluid as
having a very high copy nunber

THE W TNESS: Yes.

THE COURT: And by very high, | guess I'm
trying to get how you --

THE WTNESS: | consider 1,000 high

THE COURT: GCkay. And 1,000 hi gh under what
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circunmstances? That is, 1,000 high in cerebral spina
fluid?

THE WTNESS: | would, 1,000 in anything
woul d consi der high, and very high above that --.

THE COURT: Ckay. Let's say | have an
i ndividual with SSPE and we take a cerebral spinal
fluid sanmple, and we run PCRon it. Wuld you expect
that sanple to be as high as Colten' s?

THE WTNESS: It could be, and it depends on
how it was prepped and where they took the site. Let
me say what | would consider high. |[If you took the
virus and grew it in tissue culture at a, an
exponenti al phase --

THE COURT: Ckay.

THE WTNESS: -- and you pull that.

THE COURT: Right.

THE WTNESS: And you anal yze that know ng
that it's very concentrated. That is what | would
consi der hi gh.

THE COURT: Ckay. That's what | was getting
at, what are we neasuring high against? | nean, | can
say | can, | can run an eight-mnute mle, but if you
don't know that other people run, you know, sub-four-
mnute mles I'"mnot very fast.

THE WTNESS:. Right.
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THE COURT: So you're looking at growing a
concentrated virus in sone sort of tissue culture?

THE WTNESS: Correct. O an infection in a
smal |l nodel that occurred where the virus is causing
maj or pat hol ogy.

THE COURT: Ckay.

THE WTNESS: So, like the transgeni c nouse
nodel .

THE COURT: Al right. So let's say we have
a kid in active wild-virus neasles infection, would
you expect a copy nunber to be high in that case?

THE WTNESS: | woul d expect himto, you
know, probably 1,000 goi ng upwards, depending on the
i ndi vidual, where the specinen comes from what you
get. | would say the higher would come fromisolating
t he virus.

THE COURT: Ckay.

THE WTNESS: That woul d give you the
hi ghest .

THE COURT: So conpared to what you woul d
say the highest would be, how does Colten's sanple
conpare?

THE WTNESS: | would say a, a high high, an
extremely high high would be in the 10 to 60 mllion
range.
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THE COURT: Ckay.
THE WTNESS: | would say very high would be

in the 10,000 to 100, 000 range.

THE COURT: And that's where Colten's sanple

THE WTNESS: Correct.

THE COURT: So it would not be the
equi val ent of a concentrated sanple that you grew
deliberately to be concentrated?

THE WTNESS: Correct.

THE COURT: How would it conmpare to a sanple
in someone in acute virema, |let say?

THE W TNESS: Hi gher

THE COURT: Colten's is higher than soneone
with an acute virem a?

THE WTNESS: Let nme say this, in acute
virema, there's a different, different issue there,
because you're looking at, it's a, it's conparing
apples to oranges, | guess that's what |'m sayi ng.

THE COURT: Ckay, well.

THE WTNESS: So you're |looking at virem a
If you' re looking inside cells, or if you' re |ooking
at plasma virema. So if you just |look at free,
there's going to be two different things. So Colten
woul d be conparable to, in some instances, |ower than
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some i nstances, and higher in sonme instances. Does
t hat make sense?

THE COURT: It nmkes sense in ternms of where
you are looking. That is, am| |ooking in serum
cells, aml looking in --

THE WTNESS: How s this --

THE COURT: -- |ynph nodes.

THE WTNESS: -- if you give 500 copies per
nanogram of RNA of infectious virus you'd give a
monkey neasl es, a nonkey of 60 pounds.

THE COURT: (Ckay.

THE WTNESS:. You'd give themactive
measl es.

THE COURT: So this is enough to cause
active neasl es?

THE WTNESS: This is enough to, depending
on what's available, it could have synptons invol ved
wi t h neasl es, yes.

THE COURT: Ckay, all right. Now let ne, do
you have your slides up there still?

THE WTNESS: | can put them up

THE COURT: Well, you don't need to put them
up.

THE WTNESS: Ch, |'ve got ny --

THE COURT: You've got your witten copy --
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THE WTNESS:. Yeah, |'ve got ny --
THE COURT: -- we can tal k about that, |
think it'"lIl be -- look at slide 13 for nme. Al right,

your bottom point, viruses in general persisting
because of an ineffective inmune response.

THE WTNESS: Ckay, yeah

THE COURT: | want to go back and talk a
little bit about sonme of the exanples of persistent
Vi rus.

THE WTNESS: Ckay.

THE COURT: Ineffective i mune response can
say sonet hing about an individual --

THE W TNESS: Right.

THE COURT: -- or something about a virus,
correct?

THE W TNESS: Both

THE COURT: That is, nost people who are
infected with H'V mount an ineffective inmmune
response. There may be sone isol ated cases of people
who appear to not have a probl em

THE WTNESS: Right, correct.

THE COURT: So that says something about the
type of virus.

THE WTNESS: Right. So they produce 1gGto
H'V, but they still get --
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THE COURT: The IgGis unable to clear the
virus fromtheir systenf

THE W TNESS: Yes.

THE COURT: And so, when you are talking
about the neasles virus in Colten you' re saying that
there's sonething about himthat was unabl e?

THE WTNESS: Correct.

THE COURT: And in neasles virus in general,
it, nost people are able to clear it. So it's not
somet hi ng about the virus per se, it's sonething about
t he i ndi vi dual ?

THE WTNESS: Correct.

THE COURT: And then if you'd |look at slide
15, you tal ked about Dr. O Leary and his coll eague,
Dr. Shiels.

THE W TNESS: Yes.

THE COURT: And you tal ked about a
| aboratory. You are not referring there to the
Uni geneti cs | aboratory?

THE WTNESS: At this point | was referring
to the laboratory at Trinity College relative to
citations in 2006, 2007.

THE COURT: So this is an academ c, not-for-
profit lab that is |ooking at things.

THE W TNESS: Yes, correct.
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THE COURT: So when you tal k about that
| aboratory, you are not talking about --

THE W TNESS: Unigenetics, no.

THE COURT: Ckay, two different labs we're
tal ki ng about .

THE WTNESS: Two different | abs.

THE COURT: Ckay.

THE WTNESS: Individuals overlap with those
| abs, but two different | abs.

THE COURT: But we don't know if they
brought their full staff from Unigenetics over with
themto
Trinity College, for exanple.

THE WTNESS: Based on what |'ve been able
to tell relative to certain things, quite a few have
gone over to, as | said, the person | couldn't
renmenber her last name is now a doctor, so she
recei ved her --

THE COURT: Ckay.

THE WTNESS: -- her doctorate during the
process of, of training at the Unigenetics.

THE COURT: Ckay. As | understood your
slide 18, and as you were explaining, in fact your
slide, well, let's deal with slide 18. What you are
saying in terns of the sequence in which the proteins
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are produced also has to do with the proportions of
proteins --

THE WTNESS:. Right.

THE COURT: -- that are produced. That is,
you have to have a lot nore Nin order to get one F?

THE WTNESS: Correct.

THE COURT: GCkay. And that would hold true
for, would the proportions go down as you, as you nove
out on the virus?

THE WTNESS: Correct.

THE COURT: GCkay. And noving to slide 19.
As | understood this slide, and what your testinony,
there are two periods of virema in a human neasl es
virus infection?

THE W TNESS: Yes.

THE COURT: The first is, is the virus is
reproducing in the | ynph nodes?

THE WTNESS: Correct.

THE COURT: And then second, it reproduces
in what you call the -- endothelial cells?

THE W TNESS: Right.

THE COURT: And so there are two different,
and how do those --

THE WTNESS: Two different stages, seven to
days apart.
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THE COURT: GCkay. That's ny next question,
thank you, you anticipated that. So the initial
i nfection conmes into the respiratory tract, the virus
travels to the | ynph nodes, reproduces in the |ynph
nodes.

THE WTNESS: And that's the initial
synpt ons, and secondary synptons with the rash
occurring on the second set, and then it can fan out
fromthere.

THE COURT: Ckay.

THE WTNESS: And then this, this is nore a
general slide that | show nedi cal students.

THE COURT: GCkay. And with regard to what
you' ve tal ked about, this visit to England you nade in
the course of British litigation, and please, |'m not
asking you to answer anything that is covered by the
British protective order. You did not visit the |ab
itself?

THE WTNESS: | did not.

THE COURT: So you don't know how they did
it, except as was reported to you?

THE WTNESS: Correct.

THE COURT: So it's possible for people to
know what to do and not to do it correctly.

THE WTNESS: |It's possible that people,
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1 yes.
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THE COURT: O to have the people who worked
for themnot do it correctly?

THE WTNESS: Correct, that, that is
possible. Although, with this situation, it's pretty
easy to tell if they're not doing it correctly.

THE COURT: Whuld this situation, meaning --

THE WTNESS: From a standpoint of a PCR |
mean, that's one of the easiest things to see, when
it's not done correctly. |If you inoculate, let's say
a nonkey, incorrectly, instead of giving him you
know, 500 copies, you know, you accidently give him
five and he doesn't get sick. Well, that's hard to
tell, you have to wait until he gets sick and then you
don't know what happened. Here --

THE COURT: You should be able to see.

THE W TNESS: Absolutely.

THE COURT: Ckay. So as | take it from your
testinony today, you're saying that it should be easy
if alab has a contanmi nation problemto see that they
have a contami nation probl enf

THE WTNESS: Absolutely.

THE COURT: Al right. Now, | want to nove
to Dr. Adstone's letter now

THE W TNESS: Ckay.

THE COURT: Because it seenms to ne that
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basically what Dr. Odstone is saying in the last part
of his letter is that, for exanple, if | take a
sanple, and | take a clean pipette, and | take sone of
the sanple fromny water bottle, and | label it sanple
A. And then | take a clean pipette and take another
sample fromny water bottle, and | label it sanple B.
If the sane | ab, using the same priners, using the
same probes, runs that, runs sanple A and sanple B
that both should either test positive or negative
depending on what's in nmy bottle.

THE WTNESS: Correct. But here's what
happens. So --

THE COURT: Well, let me finish nmy question
and --

THE WTNESS: Ch, |I'msorry.

THE COURT: -- then I'Il let you answer.

THE WTNESS: Ckay.

THE COURT: Ckay. |'mjust making sure that
we're on the sanme sheet of nusic.

THE WTNESS: Ckay.

THE COURT: What Dr. O dstone appears to be
saying to ne is that sanple A tested positive in sone
cases, and sanple B tested negative in some cases.

And t hat when you switched them you woul d not
necessarily get the sane result. In other words, if
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I, if they |abeled sone, sone sanples when tested

twi ce under different code nunbers switched from
positive to negative. So this is ny, ny basic sanple,
and | take two aliquots fromit.

THE W TNESS: Right.

THE COURT: One is labeled A, and one is
| abel ed B. How woul d sanple A test positive and
sanpl e B woul d test negative?

THE WTNESS: Low copy nunber. You're at
the very extrenme linmt of what you can detect.

THE COURT: And so you're at that, that
| evel where one nore cycle would have pushed it over
into positive, but I'mnot going to cycle it again
because |' m stoppi ng here?

THE WTNESS: That's one way.

THE COURT: Ckay. How else?

THE WTNESS: It could also happen froma
st andpoi nt of the technical person having two bottles
of water, and being too busy, and pulling one and
labeling it A and instead of being a replicate or a
duplicate, labeling it B. So, in other words, taking
two different sanples. So when you label it to ship
it out, so it could be a technical error at that
poi nt .

It could al so be a situation where when
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you've got, so the process has evolved. Wen you' ve
got the thing you want to detect, so |'msure you' ve
heard this that, you know, having neasles virus in the
lab is bad for a laboratory who does neasles virus
PCR, because it's very easy to contam nate things.

You need to separate the two, they have to be in
different labs or --

THE COURT: You have to have very specific
procedures to avoid contam nation.

THE WTNESS: -- very specific procedures
to, to have that happen. |If the person who takes swab
A takes the new swab and dips it in, that swab may not
produce the same anount.

THE COURT: Now let's say |I take an ali quot
fromny water bottle, and | take just one aliquot.

And | put that aliquot in test tube A and test tube B,
clean test tubes. |Is there any way one woul d test
positive and one would test negative?

THE WTNESS: That's very low level we're
tal king about, it's right at the verge of, you know,
what one calls positive or there's on that calls
negative. So they have a very |ow copy nunmber woul d
be the nost likely answer.

THE COURT: GCkay. You've referred to the
article by Wibel or Wibel.
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THE W TNESS: Wi bel
THE COURT: And this is the one that is,
that Dr. Ward referenced in his --
THE WTNESS: Yes. Pediatrics 1998.
THE COURT: -- 1998 article. And it seens

to me that what you were saying was that ataxia, for
exanpl e, which is one of the neurol ogical synptons
that was associated with vaccination, at least in this
article, was evidence of imrune suppression?

THE WTNESS: No, | was saying that, that it
was evident, well, indirectly, that --

THE COURT: And that was --

THE WTNESS:. -- the person, the person
didn't handle it, so therefore it caused issues
related to secondary conditions.

THE COURT: Well, didn't handling it is
i ndi cative of i munosuppression or imune --

THE WTNESS: An ineffective i mune
response.

THE COURT: GCkay. An ineffective imune
response. And you used an exanmple, and I'mnot sure |
caught what exanples you were using as you were
gesturing, basically giving a logic if Athen B then
C.

THE WTNESS: Ckay.
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THE COURT: Can you go over that one with ne
agai n?

THE WTNESS: Yeah. So if, if we read that
MVR causes i nmmunosuppression, and if we agree that MVWR
can cause neurol ogic issues --

THE COURT: At axi a.

THE WTNESS: Ataxia. Then by virtue of
getting MMR first, and ataxia later, that MVR can
cause the immunosuppression resulting in an
i neffective i mmune response prevents control that then
results in ataxia. Does that make sense?

THE COURT: Ckay. Not sure that it nakes
sense logically to ne, Dr. Kennedy. And what |I'm
getting at is --

THE WTNESS: If we go back to --

THE COURT: -- just go back to slide 8 then.

THE WTNESS: So let's for the purpose cal
this, call, the MVR vaccine, the respiratory. W'Il|
start right there.

THE COURT: Ckay.

THE WTNESS: And it goes to the | ynph node,
it causes virema. That virema then results in an
i mmune response, goes to the artery system And then
second virema is nodified or prevented, because you
have vacci ne induced effective inmune response.
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THE COURT: Ckay.

THE WTNESS: So you don't get that second

THE COURT: So you don't get the subsequent
synpt ons.

THE WTNESS: And it might even block the
first.

THE COURT: Ckay.

THE WTNESS: GCkay. So that never occurs.
Then if that never occurs, then you can't get down to
CNS.

THE COURT: (Ckay.

THE W TNESS: Does that nake sense?

THE COURT: It nmkes sense, but |I'mnot sure
I followed your |ogic that inmmunosuppression has to be
t he reason sonmeone gets ataxia.

THE WTNESS: Ch, |, it's a possibility.
It's not the total reason. So the, ny reason is it's
the virus that is resulting in the ataxia. Does that
make sense? But the virus gets hold because it's
i mrunosuppressant and doesn't allow --

THE COURT: Ckay.

THE WTNESS: -- to block those stages.
Does that nake nore sense?

THE COURT: Because, you're saying because
the body doesn't nount an effective i mmune response
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you get ataxia devel opnent ?
THE WTNESS: |t can. But renenber this,
this Wi bel paper. | nean, they |ooked at, you know,

tens of thousands. This was, you know, MVWR vacci nes,
and | believe they only reported 48 adverse events.
So it was rare in this group. So it's, it's al nost
I'ike an individual situation. So it's not the normal
situati on.

THE COURT: Ckay, we'll just have to
disagree. | don't follow your logic in terns of, |
follow your logic to the extent that there is, because
the body fails to nmount, to clear the virus.

THE WTNESS: And |'m --

THE COURT: |If soneone gets sick with
measl es and therefore devel ops the respiratory tract
synmptons, the @ tract synptons --

THE WTNESS: So ny point is that in some

i ndi vidual s that inmunosuppression is not clinically

rel evant.

THE COURT: Ckay.

THE WTNESS: In the majority of the
individuals it's not clinically relevant. In sone

individuals the clinical relevance is that inability
to, to nount that effective thing that bl ocks those
processes. You want the vaccine to bl ock those
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processes. And the vaccine is highly effective at
doi ng that.

But in certain situations, certain
i ndi viduals, because | forget, forget the nunbers, but
that, the Wi bel paper is, you know, they |ooked at
huge nunbers and could only find a relatively linmted
nunber that showed those neurol ogi ¢ nmanifestations.
So it was essentially a survey of the, the adverse
reporting systens.

THE COURT: Ckay, all right. You' ve nade
several comrents about the inability to tal k about
what happened in the British litigation. Have you
been asked to support release of your U K. report?

THE W TNESS: No.

THE COURT: Thank you. Questions from
ei ther side based on m ne?

THE WTNESS: Although a signed, no.

THE COURT: Ckay.

THE WTNESS: But --

THE COURT: Oally?

THE WTNESS: | was orally told that there
m ght be issues if | discussed it. And | |ike London
so | didn't want to be arrested when | arrived --

THE COURT: Ckay, no. | neant have you
been, let me rephrase that. Have you been asked to
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support the release, that is, to get --

THE WTNESS: No, no.

THE COURT: -- access to the --

THE WTNESS: No, | have not.

THE COURT: Ckay. Do you have any
objections to the release? kay, thank you.

THE WTNESS: Absolutely not.

THE COURT: GCkay. Go ahead. CQuestions
based on mi ne?

MR, PONERS: Questions based on your and
al so opportunity for redirect based on cross that
you --

REDI RECT EXAM NATI ON
BY MR PONERS
Q So Dr. Kennedy, | want to address a couple

of issues that were raised on Respondent's cross-
exam nation. Draw your attention back to a discussion
about whet her i nmunohi stochem stry was perforned on
Colten Snyder's sanple. You were asked whether there
was anything in the record in his case to indicate
that that had been done by O Leary |lab. Do you recal
that question?

A Yes, | do.

Q And do you recall your answer being that you
could not tell fromthe record in Colten Snyder's case
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whet her that had been perforned?

A Correct.

Q Now it's true that in the Unhl mann paper, the
same | aboratory actually did do i mmunohi stochem stry
on all the sanples that were reported in that paper
correct?

A Correct.

Q And there's no reason for you to believe
that they would have done the procedure any
differently in Colten Snyder's case than they did in
the sanples that were in the Uhl mann paper, is that
right?

A None what soever.

Q And to find out absolutely positive whether
there's docunentation of that, you woul d need access
to docunents that were generated in the U K
litigation that, as the Special Master just discussed,
are not available to us right now?

A That's correct.

Q And that's that same i nformati on, excuse ne,
those same docunments presunmably woul d provide
informati on about allelic discrimnation, whether that
testing had been done on Colten Snyder's sanple,
correct?

A Correct. Although ny, my understandi ng of
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the U K. docunmentation was their eight or nine |ead

cases. And it was restricted to individuals in the

UK Soit was not related to U.S. individuals. So
I"mnot, yeah, that nakes sense.

Q So there's a obvious wealth of information
that woul d be contained in this U K reports that
woul d be informative both to your opinions on general
causation and to specific issues to in Colten Snyder's
case?

A Yes.

Q As a scientist, and then let's say, not as a
testifying expert in this case, but as a disinterested
scientist looking to resolve sone of the debate
between the various |abs involved here and the results
overall of O Leary lab, one would find it necessary to
have that information, is that fair to say?

A | think that would be very fair.

Q And not just necessary, but really it'd be
essential to the, one could | ook at data sheets,
protocol s, how many cycles were run, so that we are,
at every level, comparing apples to apples and oranges
to oranges in terns of sanpl es and net hodol ogy,
correct?

A I would agree that would be extrenely
inportant and of, to all parties involved.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 152 of 375

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

428A
DR KENNEDY, PhD - REDI RECT

Q And not just to the parties, but presumably
to the folks who are going to be naking the decisions
in these cases?

A Correct. | didn't mean to exclude you,
Speci al Master.

(Laughter.)

Q Now you descri bed, and were asked questions
about the nechanismof, of viral persistence. And if
| recall the answer, the series of answers boil ed down
to that, the actual mechani sm of persistence of
viruses in general, and neasles virus in particular,
it's not sonething that's clear at this point, is that
a fair statenent?

A It is better known for sonme viruses. |It's
not well-known for a neasles virus. And | think, Dr.
Giffin, in her testinony tal ked about that we just
don't know, with these new sensitive techni ques, what
is actually going on froma standpoi nt of persistence,
and how, and in what formdoes it persist.

Q So regardl ess of whether we can describe a
mechani sm of persistence, does that change your
opinion at all that in fact, again, regardl ess of the
mechani sm that in fact we have a persistent neasles
virus in Colten Snyder's body?

A No, it doesn't change.
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Q Does it change your opinion at all, you
know, the inability to describe in detail the
mechani sm does it change your opinion that the
persistent virus was replicating in Colten Snyder's
body?

A At that |evel, no.

Q And is it fair to say that the mechani sm of
persi stence, whatever it is, it's not the mechani sm of
injury in this case? That is, the mechanismof injury
is the endpoi nt of persistence, which is the virus?

A The virus is the injuring, it's the virus.

MR, POAERS: No further questions

THE COURT: Ms. Babcock?

MS. BABCOCK: Yes, just briefly.

THE WTNESS: That's okay, you can't hear ny
stomach grow .

(Laughter.)

THE COURT: We'll just --

RECROSS- EXAM NATI ON

BY M5. BABCOCK

Q Now Dr. O dstone wasn't involved in the UK
litigation, was he?

A No, he was not.

Q And this whole thing with A dstone, just to
be clear, occurred entirely outside of that. So
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1 you're not limted in your ability to
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tal k about that by the U K litigation?

A No, but | don't know all the details. |
woul d assune that there is a chain of, you know,
comuni cations that |I'mnot, haven't been privileged
to that probably occurred

I nean, if this is going on, and |I'm
thinking froma scientific standpoint, if I want the
answers, and | already know them and I'm sendi ng t hem
over, and they're not com ng back the way | want them
Then you're going to kind of communicate to try to
work that out. | nean, that's how t he nornma
scientific collaboration process goes.

Q This whole thing with Dr. d dstone has
actually come up in an incredibly public forum
meeting, specifically a congressional hearing,
correct?

A Yeah, yeah

Q So certainly there's public know edge of
this, this circunmstance and what have you

A The details fromthat | wasn't really sure
of how things transpired.

Q Mostly because Dr. O dstone has not el ected,
until this point, to talk about it?

A Ri ght .

Q Now, just a followp question on
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Uni genetics, you don't know where the plasn d room was

inrelation to where the PCR was done, do you?

A | have no idea.

Q And, |'msorry, nmaybe that was --

A No, let me --

Q One nore question.

A kay, let's do A dstone then, ask ne that

one agai n.

Q Ckay, sure.

A Because | do have sone idea, but it was
only, I didn't see the operation, but | saw the | ayout
of how they had things set --

Q On a piece of paper?

A -- on a piece of paper.

Q Okay. So you didn't physically inspect --

A | didn't physically inspect, the boundaries
that were there were based on physical, piece of
paper, | didn't see them The hoods that were there
were on a piece of paper, but | didn't see the hoods.
I know where things were in relation to a supposed
| oadi ng dock, but I didn't see the | oading dock.

Q And its your understanding, again, getting
back to Dr. O dstone, you know, he knew that the
reason he was sending the sanples to Unigenetics was -
because they were attenpting to replicate what he was
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codi ng as being positive and negative?

A Yes.

Q So presunmably he woul d have taken sone care
to ensure that what he was coding as positive, was
positive?

A Yeah.

Q -- and what he was codi ng as negative was

negative, and identifiably so by Unigenetics, because
that was the purpose of?

A (Non verbal response.)

Q Now M. Powers just asked you about
mechani sms, and we don't understand necessarily the
mechani sms. How is it that the neasles virus causes
aut i sn?

A I"'mgoing to have to defer to Dr. Kinsbourne
or, you know, someone that understands the processes.
I, my knowl edge of autismis very limted, and, you
know, I'mlucky to remenber what is a DSMIV froma
standpoi nt of the textbook and the psych patients. So
I"mgoing to have to defer to Dr. Kinsbourne, or
someone who is nore in tune with the aspects rel ated
to auti smand CNS issues.

Q Ckay. So you don't know?

A No, | don't know. | can postul ate highly,
if you' d prefer, but I don't want to waste anybody's
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1 time.
2 MS. BABCOCK: Not hing further.
3 THE COURT: GCkay. Do we excuse Dr. Kennedy,
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or are you going to keep himhandy for rebuttal ?
MR POMNERS: |'msorry, well, rebuttal on

Friday if need be, Special Master.

THE COURT: Ckay.

MR PONERS:. But for direct and cross today
he's excused.

THE COURT: Ckay. Then it would appear to
be an appropriate tine to take our lunch recess. By
my watch it's 12:25, let's be back here at 1:30.

(OFf the record.)

THE COURT: Al right, let's go back on the
record in the Snyder case. Before we have you cal
your next witness for the Petitioners, Dr. Kinsbourne
there's an issue I'd |Iike to address.

In your opening remarks, M. Powers, you
rai sed anew the issue of the U K litigation. Then of
course that came up in the course of Dr. Kennedy's
testinony. Based on ny recollection sonme five nonths
ago, we invited Petitioners to nake application to the
U K as their |aw apparently pernmts private parties
to do, to seek release of whatever data it was that
you t hought you needed in this case. Have you done so
or do you contenpl ate doi ng so?

MR POAERS: We nmade inquiries to |egal
counsel, and legal counsel informed us that at that
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poi nt we could not get release of those docunents.
It's not a confidence that's held by the party that
submitted the information

THE COURT: Right.

MR POAERS: But we are actively
i nvestigating or working up what we need to do in
order to make it, and | don't know --

THE COURT: Yes.

MR PONERS:. | just talked to the people
that know that and I'mtold that we' re doi ng what we
can to pursue or gain the release of those docunents.
But it's not sonething where an individual person can
say | waive any confidentiality or I waive the
applicability of an order as to ny materi al s.

THE COURT: Well, at least in the terns of
what the government told us in the course of the
| eadup to the Cedillo hearings, it did not take them
five nonths to do so, number one. And nunber two, it
apparently, securing the perm ssion of the individuals
whose data or whose reports were being rel eased was a
factor that persuaded or hel ped to persuade the U K
Judge in that matter

" mconcerned that we're now five nonths
down the road. We're finishing the last of the first
theory cases. Even with the posttrial briefing
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schedule, if you're going to submt nore evidence that
may necessitate sone additional evidence by the
governnent, that we are running out of tine.

MR, PONERS:. Understood, Special Master --

THE COURT: So on ny behalf, if not that of
my coll eagues, | urge you to do so with speed and
diligence.

MR, PO/AERS: Under st ood.

THE COURT: Ckay.

MR, MATANCSKI : Special Master, on that |ast
poi nt ?

THE COURT: Yes.

MR MATANOSKI: Just so that it's clear, we
did want, the governnent was trying to get --

THE COURT: | understood you were trying to
get the whol e thing.

MR, MATANCOSKI: Yes, and so we woul d be
supportive of efforts to try to secure that
i nf ormati on.

THE COURT: | just felt that it was
necessary to nake those issues clear on this record
given the posture of this litigation.

MR, POAERS: | conpletely understand both
the rationale for putting it on the record and nore
importantly, | think, the substance of your renarks.
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And | will take M. Matanoski's comments to heart too,
because if we can nore actively pursue this, that
woul d, | think, be very fruitful

THE COURT: No, again --

MR, POAERS: Again, to the parties, really,
it's about getting information to you -- to nmake the
best decision you can on the evidence tha's out there.

THE COURT: | know that on behalf of ny
col | eagues and nyself, that we would like to have the
nmost conpl ete record possible. W are cogni zant that
we not only deciding one case, but that we are
devel oping a record that will help us decide 5, 000
ot her cases and we would like to make not just the
correct decision on the record before us, but the
correct decision.

MR, PONERS:. Absolutely, and |I'm happy to
work with Respondent's counsel to see if we mght even
be able to pursue that together in sonme way.

MR MATANCSKI: And just in case it's not
clear, there was sone discussion with Dr. Kennedy
about Dr. O dstone. Dr. Adstone, any information
about Dr. O dstone that he was exchanging with Dr.

O Leary was not part of the litigation. Those efforts
were not, so that's not privileged in any way.

THE COURT: Ckay.
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1 MR. PONERS: Yeah, we understand that.
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That's just a practical matter of that letter comng
in when it did that, injecting a specific issue around
a specific person with specific statements and an

i nt erchange. That nmeans we need to go out and devel op
the evidence we can, which we will do very quickly
because, | entirely agree. That's not privil eged.
It's not confidential. 1It's not in the UK | have
al ready devel oped a pretty good idea of where it is,
what it | ooks |like and who has it and will devel op
that as quickly as we can.

THE COURT: G eat, wonderful. Al right.
Wth that, are you prepared to call your next witness?

MR. PONERS. W certainly are Specia
Master. The Petitioners in this case would like to
call Dr. Marcel Kinsbourne.

THE COURT: Who has cone prepared with his
wat er bottle.

(Laughter.)

DR KINSBOURNE: It's a |ong haul

THE COURT: It is.

MR. POAERS: And also Dr. Kinsbourne, it's
much easier to get into the building with a bottle of
water than with a conmputer, so we will not be using
comput er di splays here today --

THE COURT: Ckay. Wuld you raise your
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right hand, Dr. Kinsbourne?
Wher eupon,
MARCEL KI NSBOURNE
havi ng been duly sworn, was called as a
wi t ness and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR POVERS:
Good afternoon, Dr. Kinsbourne
Hel | o.

Q So that we have a good record here with the
court reporter, if you could go ahead and state and
spell your name and give us your acadenic or
professional affiliation if you woul d.

A Yes. Marcel, Ma-r-c-e-l, Kinsbourne, K-i-
n-s-b-o-u-r-n-e. Of the record, am| echoing too
much? Gay. M address is 158 Canbridge Street,

W nchester, Massachusetts. And I'm |'ma professor
at The New School in New York.

Q Now Dr. Kinsbourne, | know that you were
here earlier today when Dr. Ron Kennedy testified.
And as a prelimnary matter, | want to cover sone of
the same issues with you that | did with Dr. Kennedy
so that we make a clear record for the proceedings in
thi s case.

In the Cedillo matter, which was the first
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of three designated test cases brought on behal f of
the Petitioners' steering comrittee, you testified in
the Cedillo matter back in June of 2007, is that
correct?

A That is correct.

Q And your testinony as | understand it
i ncl uded the subm ssion of an expert report, the
presentation of direct, oral testinony, cross-
exam nation, is that right?

A That's correct.

Q Now ny understanding is that there is no
suppl enental report or rebuttal report that you' ve
prepared or have in the works anticipating to file of
the Cedillo matter, is that right?

A That's al so true, yes.

Q In your appearance here today, as was the
case in the Cedillo matter, my understandi ng, and
want to nmake sure that it's your understandi ng al so,
is that you're here in a sense wearing two hats. The
first hat is that you're offering testinony on issues
of general causation that m ght apply to other cases
in the omibus proceeding, is that a correct
under st andi ng?

A Yes, sir.

Q And then secondarily, | shouldn't say
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secondarily, but just the other hat because they're
both equally inportant, the other hat is that you're
of fering expert testinony to be used in the resolution
of the individual claimhere, Colten Snyder's claim
for compensation

A Yes.

Q And that was the case in the Cedillo nmatter
You were offering individual case testinony in that
matter.

A Correct.

Q You' re appearing today and offering a report
and your testinony. The idea is that everything in
the Cedillo matter, fromthe Petitioners' side, we are
treating that as on file and available to the parties
and the Special Masters in this proceeding so that we
don't have to repeat all the evidence and all the

testinony, is that your understandi ng?

A Yes.

Q So in your report today and your testinony
today, | amassuming that there are nonents or points
where you will not go into detail that has already

been covered in Cedillo in order to avoid redundancy,
right?

A Yes, indeed.

Q But by avoidi ng redundancy, it's not to be
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construed as sonehow wai vi ng an argunent or unmeking a
poi nt that you nade before, correct?

A Absol utely.

Q Ckay. | just wanted to establish that for
the record and I'Il pause now because | anticipate the
Respondent may have a, if there's an objection to nake
to doing that as he did earlier.

MR MATANCOSKI:  No, nma'am
THE COURT: Ckay.

MR PONERS:. Ckay.

BY MR POVNERS:

Q Now Dr. Kinsbourne, we already discussed
that you were here earlier today and heard Dr.

Kennedy, but you were here yesterday norning when the
parties presented opening statenents, is that right?

A Yes, | was.

Q And you recall in M. Johnson's opening
statenment, a nention of Andy Wakefield' s work. Do you
recall that reference?

A | do.

Q And do you recall a reference to 10 years of
time since Dr. Wakefield proposed a hypot hesis and
began the area of inquiry, but in the intervening 10
years that theory has been, | think the word was
"debunked. "
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A | renmenber that.
Q My understanding is that you have sone

conments to nmake about the idea that Dr. Wakefield's

t heory has been debunked and that those comments woul d
be relevant to proving the case here. If you could go
ahead and share with the Special Mster your thoughts
on that issue.

(Away from m crophone.)

A Thank you. Apart fromthe fact that that
rhetoric of "debunked" has no place in discussions
wi t h nedi cal science, putting that aside, I'd like to
make a distinction between Dr. Wakefield' s specific
theory of causation as offered at the tine, that tine
bei ng around the end of 1998 or so, and the way that
the science of autismhas noved in the intervening
period, the fact being that the science of autism has,
to coin a phrase, "surged tremendously" since about
that tine. How nuch it has to do with Dr. Wakefield's
comment, |'mnot sure about, but | bet sonewhat has to
do with it.

At any rate, there are a nunber of areas in
whi ch the perspective of nedical scientists working in
auti sm have been transformng. The first and nost
sweepi ng one is a change fromconsidering autismas a
static deficit -- to considering it as
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an ongoi ng di sease happeni ng every noment of the
individual's life with autism

Now t he background of autismtheories is of
course that initially the approach was psychodynani c.
Next the approach becane cognitive, that it was a
| anguage di sorder that was thought for quite a while
and that the rest of the synptomwas a spinoff from
the |l anguage difficulties. That was abandoned and a
strong feeling energed that it was a genetic disorder
of its own kind. And when | say "it," I'mreferring
to that large, say 80 to 90 percent of autistic
children who don't have syndromic autism which is
autismin association with other deficits due to
identified genetic abnormalities or toxic
abnormalities.

Now the idea that the, that autismis an
ongoi ng disease is a really inportant one. It
suggests different causations and it suggests quite a
different approach to nanagenment. And both these
options have been taken up by the science that ensued.
In a way, the roadblock to taking a very active
t herapeutic approach to auti sm has been this genetic
idea with genetics having a sort of predestination,
the child s genes aren't right, that's why he or she
is the way that they are. And until recently, no one
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1 knew to al ter
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to anything at that |evel of analysis.

However, it's now increasingly realized that
genetic does not exclude environmental, but rather
that nmany genes predi spose the individual to react in
different anomal ous or abnormal ways to particul ar
envi ronment al exposures, meaning that having a genetic
predi sposition is necessary but not sufficient for the
devel oprment of autismin that particular case. But
when t he exposure occurs which mght be an exposure
that for al nost anybody el se is innocuous woul d be
harnmful to the child who has that genetic
predi sposi tion.

Q And Dr. Kinsbourne, if I can interrupt for a
second, you just nentioned that there's increasing
scientific attention being paid to this issue of
environnmental and gene interaction. You' re aware, |
assune, that the Institutes of Medicine just this past
year held a two day neeting and they di scussed a w de
variety of ways in which the genes and the environnent
can interact to produce autistic synptons in children.
Are you famliar with that?

A | amindeed, and other manifestations, one
is in the person of sir Mchael Rutter, who is
| ongstanding -- belongs -- authority on autismwho --
previously took the | anguage point of view -- and now

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 173 of 375

444B
KI NSBOURNE - DI RECT
1 has written excellent articles on the inportance of
2 gene environmental action in psychopathol ogy. And

3 there are other reputable scientists |
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submtted to the Court in the Cedillo matter, articles
by Dr. Martha Herbert at Harvard University
representing the point of viewthe Court is
unitelligible -- I'"msure, with it.

Q And al so even sone of the federal agencies
that are involved in a sense, the client agencies here
of the Respondent, various bodies within the CDC the
NIEHS, a lot of those entities are involved and either
participating directly or funding research into
possi bl e environnental contributing factors to autism
isn't that correct?

A That is true. It's also true that the
MI.ND. Institute at the University of California at
Davis has an active programin, in these matters. The
third point that where there's been | think a,
consi derabl e change is that until recently it was
assunmed that autismis a brain disease. It is
beconi ng nore recognized that it is a disease which
affects the brain, anong other organs. The other
organs of note of course being gastrointestinal system
and the i mune system

Now, the effect of these changes is to shift
anot her assunption and that is the assunption which
was tacitly -- present for a long tinme that those
children with non-syndrom c autism nanely autism 80
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1 or 90 percent of them basically your typical autistic

2 child, all suffer froma
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condition called autism And now nost everybody
concedes there are clearly multiple causes of autism
and that's just taken for granted now. It's not even
controversial .

The one inportant effect of that to cases
like Colten Snyder's is the view that's taken of those
autistic children who regressed into autismafter an
initial period of normal, or near normal devel opnent.
Wiy do you think, if you think that there is a
condition called autism would you find that a certain
percentage, say 30 percent of children regress? Wll,
that's one of the ways that autism presents and you
don't necessarily ask further questions.

And in fact, regression into auti smhas been
known for numerous decades and curious enough to ny
know edge, has never been separately, specifically
studi ed as opposed to being included in |arger studies
of autism of which of course there have been very
many. Once one considers that actually autism has
mul ti pl e causes and presunably multipl e pathogeneses
then one can |l ook at regression in a different |ight,
nanely as a, a progressive encephal opat hy of unknown
cause. The fact that the outcone is autism doesn't
give you the cause and it doesn't persuasively tel
you that its cause is the sane as the cause of autism
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these other children. WNMaybe, maybe not.

So | take the view and peopl e increasingly
take the view that a regressive auti smshould be
studied inits owm right. And on the face of it,
somet hing i s happening to the child s brain at the
time that the child is regressing and it is not
sufficient to say in a post hoc -- fashion, oh well,
since autismis genetic, there nust be something to do
with the timng of the gene effects. Nowthat is a
specul ation. Unlike nost everything we're discussing
in this case which is not a speculation, this is, no
evi dence whatever for it.

So a pediatric neurologist particularly,
takes nost seriously a state of affairs when a child
| oses intellectual capabilities. That's one of the
nmost al arming situations and in any other such case
other than in regressive autism these children are
i ntensely investigated and get great attention, not
al ways with nmuch therapeutic effect, unfortunately.

Q And Dr. Kinsbourne, again to focus on Colten
Snyder's case, is it your opinion that what Colten
Snyder experienced was in fact a regression into
autism-- at a certain point

A It clearly was, yes.

Q And | know you say it in your report, but |
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just want to nake clear, that's based on your review
of Dr. Bradstreet's records and all of his medical
records, correct?

A Yes.

Q And that's based on your sitting through and
hearing the testinony of famly nenbers and
caregivers, is that correct?

A Right. | don't see it as controversial

Q Right. And so all of that goes into form
your opinion that it's nore likely than not to a

reasonabl e degree of nedical probability that Colten

was -- neurotypical and then regressed into autism at
some point.

A | believe that's so

Q Ckay.

A So as a consequence of that particular

perspective of regressive autism it would be ny
opinion that if we were to study it in any way, it
shoul d be studied in its own right and that would

i nclude epidemology. And | don't find epidem ol ogy
about autism in general, informative about the issues
with regressive autism And ultimately in terns of

t he epi dem ol ogi cal approach to causation with respect
to MMR | would have thought an obvious study to do
woul d be a case control study in which one conpares
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1 autistic children who have received
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MVR to autistic children who have not received MR
And for now that data is available but certainly
hasn't been published

Q And then even within that sort of a study,
it sounds like it would be inmportant to nmake
distinctions in the outcones at |east between a
broadly defined auti smdi agnosis and a regressive
autismdiagnosis, is that fair to say?

A I"'mtal king specifically of regressive. |'m
not even considering the other kind. That's still a
lot of children and as the Court knows, the incidence
of autism has enornmously increased over the last 10,
15 years and that includes incidence of regressive
autism And as a comment on that, it has been pointed
out quite cogently that you can't necessarily assune
that that increase or incidence is 1 to 1 in relation
to the increase in the actual preval ence of the
di sorder, because there may be changes in
classification, changes in ascertainnent, -- nore or
| ess vigilence and knowl edge about the condition.

But I have to say that whereas it is clearly
easy to be uncertain what's going on with a child with
classical autismwho slowy begins to develop in a not
very typical trajectory and wonders is it if have we
as -- have parents done the wong thing and so on.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 182 of 375

449B
KI NSBOURNE - DI RECT

1 When a child | oses skills that he or
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she had, | don't quite see howit could be overl ooked
-- sol dothink it very likely that he, the rea
i nci dence of regressive auti smhas been increasing.
Qobviously, | don't know why. |'ve already given the

opinion there are multiple causes, so any, or any
combi nati on of those rnultiple causes m ght be
responsi ble and just only cause attention to this
particul ar point of view

Q And anot her thing, Dr. Kinsbourne, when you
tal k about multiple causes, | assune you' re talking
about nultiple causes within a popul ation, but also
mul ti pl e causes in an individual. So when you say
mul ti pl e causes, are you tal king about in an
i ndi vidual you may have genetic predispositions and
envi ronnment al exposures, so you have multiple causes
for one person as well as across a popul ati on?

A Yes. | think that in, a proportion of
children with autismthere was in fact an interaction
between a susceptibility and a triggering event what
some people would call a double hit -- | have no
position as to how many such children there are within
the population. | just don't know, it's a large
nunber or a small nunber -or a medi um numnber.

One nore point of changi ng science because
these are enornous changes to ny nind from how we
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1 | ooked at things only ten years ago is that we were

2 | ooki ng for
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a rather classical neuropsychol ogi cal type of database
t hrough aski ng which areas have to be nal functioni ng
to generate those synptons and those, and those

i npai rnents. So one | ooks at, one has -- |ooked at

t he hi ppocanpus the anygdala and the cerebellum these
were the earliest areas incrimnated -- and there,
there's nothing wong with that. But there is now an
i ncreasing tendency to think not so nuch of static
deficits or failures to develop in those particul ar
areas as changes in the way the network is
functioni ng, broad changes of network interaction and
there are a nunber of articles recently published, the
i nportant ones giving evidence for that to be the
appropriate approach and meki ng suggestions as to what
t hese changes are.

It so happens that one of, | think one of
the nost inportant approaches is the one that | cited
by submtting the article by Rubenstein and
Merzenich -- who tal k about a change in the excitation
inhibition ratio as accounting for autistic behaviors
in at |east some of these children, which is
personally gratifying to ne because | had argued
decades ago that overactivation explained autistic
synmpt onol ogy and have submtted to the Court two of ny
articles to that effect.
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1 So in all, there has been an enor nous
2 increase in interest in autismresearch and to cone
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back to ny initial point, whereas Dr. Wakefield's
specific proposition has not been firmy validated,
the approach that he took is very much in tune with
the way the science has been going since he first
presented his ideas. It so happens that the specific
mechani sm of causation, which Dr. Wakefiel d supported,
nanely a gut - brain interaction with an opioid
overfl ow and opioi d danage -- danmage to the brain has,
has neither been proven or disproven.

It's still a possibility, but it, our
know edge has not in that respect nuch advanced. The
theory that |I'mproposing is a different theory from
Dr. Wakefield' s theory.

Q And we'll talk in sonme detail about the
theory of what happens with a persistent neasles virus
when it gets into the brain. W'Il get to that point
eventually. But | want to fill in a few of the steps
that get us fromhere to there and particularly in the
case of Colten Snyder.

Now you woul d agree, and again, this is just
to avoid conpletely regurgitating the expert report
that you filed and the testinony in Cedillo, but your
conclusions here ultimately are based on the presence
of a persistent replicating neasles virus in Colten
Snyder that got into his brain, is that correct?
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1 A That is correct.
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Q And the evidence that you have that that has
occurred is the presence of the neasles virus, RNA and
protein in the cerebral spinal fluid indicating that
it's in the brain, is that correct?

A Yes, sir.

Q In reaching the conclusion that the neasles
virus actually exists in the brain as you describe in
your report and your testinony, you' re relying on the
testinony in part of Dr. Kennedy who we heard before
and all of the lab results and the academni c work that
supports his concl usi on.

A | am

Q So really if there is neasles virus in the
brain as Dr. Kennedy has explained and if the evidence
is reliable as he has expl ai ned, that gives you the
basis for your opinion that the neasles virus in the
brain can then initiate a process that causes --

A That is conpletely correct.

Q Now one of the issues that's conme up, and
we've heard it in testinony and reports in Cedillo, we
haven't heard testinony fromthe Respondent yet, but
on cross-examnation and in their reports, there is
i ssue made of, in general, the presentation of
synptons we see in autismare not synptons that are
typically seen in other neasles infectious cases. |'d
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like you to address to the extent that you can that
argunment and perhaps explain why you are able to nmake
the | eap between neasl es virus exposure and
neurol ogical injuries as you're describing in here.

A Right. As was pointed out and as is
obvi ous, we do know at a scientific |evel of certainty
of two disorders of the brain caused by the measl es
virus, and they are SSPE and M BE. Now one point of
interest in both of these disorders is that they
denonstrate that the neasles virus and in npst cases
the wild neasles virus, can indeed persist in the
body. 1In the case of, of SSPE, the interval of tine
between the initial neasles infection and the first
presentation of this deadly brain di sease ranges
between eight and 30 years and it is considered that
the neasl es virus has been lurking in neurons all this
time.

In the case of MBE the period of tinme is
more in terns of nmonth than of years, but there has
been a case of what, which | submtted in Cedillo --
Bitnun in which it was verified in one such case that
the virus that had caused the, the condition and the
and death was actually
vacci ne-type.

/1
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Now havi ng del i neated these two known ways
for the neasles virus to damage the brain, | cannot
agree that we should close the book and argue that as
it were, that's all the neasles virus is, is allowed
to do with regard to the brain that we got exhausted
the neurotropi c and neuropathic potential of the
measl es virus. | nean, that's not true in any aspect
of nedi cal science.

Actual ly, Dr. Kennedy happened to give a
dramatic exanple this norning of how the, the same
virus can cause either a spasticity in the nervous
systemor |eukema. There is no reason to forecl ose
the possibility and sonetines the probability that the
measl es virus can in fact, manifest in, neurologically
inathird way, or for all I knowin a fourth way.

I mght nmention, although, | nentioned an
article by Dr. Paul Dykken which | have not filed, but
now find maybe it would be hel pful to the Court, you
know, if | were to file it -- subsequently, Paul
Dykken is a known expert on SSPE and he is in charge
of the world registry of SSPE. And he has witten,
and he was one of the coll eagues who visited the
British case and | nmet himthere. And he wote an
article, in which he said there is SSPE and then
there's this condition which we're discussing here
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1 whi ch he has his own nanme for, which is an atypica
2 response of the brain to the nmeasl es vaccine virus.
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He finds it not at all difficult to think of
neur ol ogi cal di sorder caused by the neasles virus
which is neither MBE nor SSPE. So | don't see the
strength of the argument for closing other
possibilities.

Q And can you give exanples that you' re aware
of , of measles virus causing neurological injuries?

A Ckay.

Q And in particular, vaccine strain nmeasles
virus that causes injury.

Q Oh, yes. The, the nore usual way for the
measl| es vaccine virus to cause neurological injury is
to do so with a week or so rather than in a del ayed
fashi on, but when | say usual that of course isn't
really a good word to use because we have to renenber
these are rare events and they're all rare events and
that, that nmakes a difference in ternms of how we judge
the plausibility of themoccurring relative to surveys
of comon events, what happens comonly.

But in fact Dr. Kennedy nentioned the
article about Weibel et al., which, this was a group
of investigators fromthe CDC who anal yzed submi ssi ons
to the VAERS program over a nunber of years, set up
their criteria for validating the causation and then
described the pattern of pathology and the tine it was
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1 that they found, they listed a nunber of neurol ogica
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mani f estati ons in various conbinations of
encephal opat hy, convul si ons and ataxia and
occasionally death. And the tinefrane which was
typically within the second week after onset.

So as far as | can tell, this is well
accepted. | haven't heard much argunment about it,
yes, the nmeasles vaccine virus on rare occasi ons can
damage the brain.

Q Now, so you've tal ked about instances where
t he neasl es vaccine virus can damage the brain and
you' ve just discussed how the neasles virus, although
it can cause known di seases, that doesn't rule out the
possibility of it causing other diseases. | want to
move on and talk a little bit about viral persistence.

Now agai n, you were here earlier and you
heard Dr. Kennedy testify about the persistence of
measl es virus, is that correct?

A Yes.

Q During his testinony, he described not being
abl e to provide a mechani sm by which the neasles virus
persisted in the body. Do you recall that testinony?

A | do.

Q Wul d you agree with Dr. Kennedy? Do you
have a nodel or a nechani sm of neasl es persistence
that woul d either be different fromor nore expansive
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than his?

A No. As a neurologist, | wouldn't be in the
position to go into cellular level of it. No doubt
it -- persistent cells and | know that it could
persist in lynphoid tissue and coul d persist in other
areas. But | can't be specific about it. Al | can
say in that connection is that |I have read that
passi ng which is the known neasles virus can persi st
substantially. As long as the virus is there, it can
persi st for decades, actually. And although obviously
t he question of whether the neasles vaccine virus
persists like that is a controversial issue or we
woul dn't be here -- it's not at all unreasonable to
suppose that it can

Q And at sone point the presence of the
measl es virus in the cerebral spinal fluid and in a
child Iike Colten Snyder, tal king about the proof
being in the pudding, and that's the proof that you
woul d need even absent a nodel, a nechani stic npdel of
how t he persistence occurs, is that correct?

A Yes, indeed. To ne this is a dramatic and
key finding and |1've said that before and it has, you
know, the nost inportant inplications because as Dr.
Kennedy poi nted out and others have, if a virus
materially is in the cerebro spinal fluid, it's in the
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1 brain because they're in direct connection. So the
2 finding of the virus material in the CSF opens a
3 pat hway to considering
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possi bl e mechani sms of injury in ternms of the presence

of sone amount, sone |level of the virus material in

t he brain.

Q Let's tal k about inmune suppression al so.
It's mentioned in your report. It was an issue that
you addressed at least in Cedillo. | want to talk

about it here. The argunent is that Colten Snyder's
i mmune systemwas |ikely suppressed at the tine his
MVR was given and that created an inability of his
body to clear the virus and that was in a sense part
of the chain of events that lead to persistence. |Is
that your understanding of the theory of this case?

A Well, right after Dr. Kennedy expl ained that
it seens, it seens totally reasonable prina facie
given the burst of infections that he had after
receiving a vaccine that's known to be imune
suppressive, that would be a reasonable thing to
suppose.

Q And when you describe the possibility of
i mrune suppression after vaccination, what evidence

are you referring to? 1Is this the nedical record of

his course of illness?
A Well, in Colten's case the nedical record --
i nfections. Again, |like any other child, he had

i nfections before and they came and they went. But
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1 somehow for some reason they just kept on happening
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after the vaccination. |It's not proof positive, but
it's a reasonable probability -- | might add that for

me to nmake that, that suggestion doesn't nean that I,
I"mof the opinion that clinical infection actually

i ncreases after giving the neasles virus as a matter
of course and on the mllions that receive it. |
don't think the vaccine would be used if we found that
children got nore and nore infections after it.

So | think that, that cannot be the case in
practice, but biology being what it is, it could
surely be the case on rare occasions in certain
chil dren.

Q And would it be fair to say that the cluster
of infections and the recurring infections that Colten
Snyder experienced after he got the MMRis at the very
| east consistent with an i mmune suppressed systen?

A I think "consistent" is a correct word.

Q And you're also familiar with the testinony
inthe Cedillo matter of Dr. Byers and Dr. Aposhi an
is that correct?

A Yes.

Q And in that testinony in particular they
descri bed the i nmune suppressive effect of Thinmerosal
or excuse ne, of nercury, as contained in the
Thi merosal do you recall the testinony in those
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reports? Now you're not a toxicologist, correct?

A [''m not .

Q And you' re not an inmunol ogi st.

A I''mnot any of those peopl e.

Q And those are the people that testified in
Cedillo. So to the extent that you would identify or
rely in your ultimte opinion on the notion that his
i mmune system mi ght have been suppressed when he got
the shot, you would be relying on the evidence
devel oped in Cedillo around Dr. Byers and Dr.
Aposhian's testinony, is that fair?

A To, if | can rephrase that, | would say,
woul d say that relying on Dr. Byers and Dr. Aposhian
it would seemreasonable to think that maybe the
child s i mune system has been sensitized or in sone
way made vul nerable to the further effects of the
i mmune suppressive effect of the MVR  But as | say,
this is an opinion relying on other experts.

Q Exactly. And so it's not an opinion that
you woul d be stating to any degree of nedical
certainty and you woul d be relying on those other
f ol ks.

A That is correct.

Q Ckay. So we talked in general terns, again
not hitting everything in your report, about the
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nmeasl es virus getting into the system persisting in
the system the types of synptons that are known to be
caused by neasles infections. W talked about the
measl es virus then getting into the brain with the

evi dence fromthe CSF.

I would like you to go ahead and talk a bit
and in some |level of detail about what you believe in
your expert opinion happens when the neasles virus
gets into the brain and how it mght be related to
auti sm synpt ons.

A Al right. One takes note in devel opi ng such
a, a notion of what is known of the neuropathol ogy in
autistic individuals who've cone to autopsy, and what
is known is that there are abnornalities of the
organi zation of the neurons in various parts, but
rather limted evidence of actual |oss of neurons.
Certainly what has not been reported is necrosis which
means ongoi ng dyi ng neurons. Wat has been reported
is a shortage of pyramidal cells in the cerebellum and

THE COURT: [|I'msorry. Wat was that word?
The type of cells?

THE WTNESS: Pyram dal

THE COURT: Pyram dal, yes, okay.

THE WTNESS: | may not have the
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pronunci ati on.
THE COURT: No, you're pronouncing it

properly, but I'mtrying to make sure | understood the

wor d.
THE WTNESS: Correct.
THE COURT: So the pyramd of cells in the
br ai n.
THE WTNESS: Let me explain that properly.
THE COURT: Pl ease.
A There are several types of neurons in the
brain. |It's actually suprising that there are only a

few different types. One of themis a large cell
whi ch has a pyram dal shape, like a pyramd

THE COURT: Ckay, so it's three sided,
triangul ar.

THE WTNESS: Let ne describe what it |ooks
Ii ke under a m croscope.

THE COURT: Ckay.

A And these are large cells which have axons

that often go long distances and there's a notable
| ayer, a pyram dal layer in the cortex of the
cerebellum And | ooking there, one found those cells
mssing as reported. But it's not really an, in fact
an option to say that autismis caused by losing |lots
of neurons. That's not the case as it may be in sone
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ot her disorders.

Rather it would seem it seens nore
attractive to devel op a hypot hesis which appeals to a
conbi nati on of inflammtion and the effects of
i nfl ammation on neurotransmtter function. This is
essentially the nodel that | describe in ny, ny
article in my report. And | hasten to say there and
I"l'l say it again, I'mnot arguing that. | know that
this is the case. And this is not an argunent to a
scientific level, | present it here as a reasonable
approach to suggesting such a mechani sm

Now the basis for naking it attractive to, |
assume that there is inflammtion occurring in the
brain, is the well-known work by Vargas and col | eagues
from Hopkins, the group led by Dr. Pardo and in which
i ncludes Dr. Zi mernman, who contributed apparently to
it, who have in fact found inflammtion in the brain.
And they found inflammation in two ways. They found
it in autopsy speci mnens of people who unfortunately
died while autistic -- for other reasons and they
found neuroinflamati on markers in the cerebral spina
fluid of other children, obviously living autistic
children

And finding those inflammtory markers was
i nteresting was because what they found in the autopsy
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2 corresponding to what they found in living children in
3 the cerebral spinal
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fluid. And also corresponded to what Dr. Jyonouchi
found in the blood of autistic children of a
regressive type in her investigation.

So there's, a database has been building up
of evidence of inflammtion in autistic children and
evidence that that inflammtion involves the brain,
can al so obviously involve other parts such as the
intestinal lining, but that's not ny topic at this
time. So using as a working nodel the, the idea that
there is indeed neuroinflammtion in Colten Snyder's
brain as there was in quite a few of the children that
were autopsied, not just one or two, by the Vargas
group - one, then notes the fact that this
i nflammtion indicated the activity of what's called
the innate i mmune system the innate inmune system
being a generalized response to foreign bodies,

i nvaders, as opposed to the adaptive i mune system
whi ch hones in on specific targets.

The innate i mmune systemis represented in
the brain by glial cells, g-l-i-a-1 cells, which are
called mcroglia and they are the counterpart of
macr ophages in the blood and in the general system of
the body. And activation of the microglia causes the
producti on of what are called proinflamuatory
cytokines. These are substances that cause
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1 i nfl ammati on whi ch was observed by the Vargas group.
2 THE COURT: Dr. Kinsbourne, | just want to

3 interrupt for a mnute.
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THE W TNESS: Yes.

THE COURT: Wen you say microglia, you're
referring to the word mi-c-r-o-g --

THE WTNESS: Mi-c-r-o.

THE COURT: So, okay, we mght pronounce it
mcro, but --

THE WTNESS: Yes, yes.

THE COURT: |'mthinking of the court
reporter. | amnot quarreling with your accent.

THE WTNESS: That's all right, Special
Mast er .

THE COURT: Ckay.

THE WTNESS: | sonetines |apse into the
Engli sh way of saying things.

THE COURT: Ckay.

A VWiile | amon this topic | should nmake the
following distinction. dial cells are the cells
which are not the neurons. They've got nultiple other
functions. They are supportive to the neurons in many
ways, and the, the, there are three main categories.
There are the astrocytes star shaped there are the
mcroglia and those are the oligodendrocytes, which
are not relevant to ny discussion. So coni ng back
then to how those are involved, the mcroglia then
| aunch an attack on the apparent invader, obviously,
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1 if they were to destroy the invader through the
2 chem cals they rel ease, they would be no further --
3 di sease. That's not the case here.
4 Sometines they are able, actually, to
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destroy the new, the cells within which the invader is
hiding. It's called etolysis, the cell breaks up, we
don't have much evi dence of that, in what we know
about the autistic brain. However, it also happens
that the invader harbors safely within cells while the
i nnat e i mmune system keeps battering at it, keeps
throw ng out what one may call its "firendly fire,"
which then instead of elimnating the invader, it
damages the cells that were lying in the vicinity,
such as, for exanple, the astrocytes and there was
al so evidence of astrocytic activation and sone
evi dence of the destruction of astrocytes based on the
report of admttedly small amounts of what's called
gliosis. diosis nmeans scarring of -- caused by the
deaths of glial cells.

BY MR, POVERS

Q And excuse me, Dr. Kinsbourne, what evidence
woul d there be of astrocytes having died? Wuld that
be the sanme evidence you' d see through the death of
glial cells?

A Wll, it was reported by the Vargas groups,
that it was microglia and astrocytic activation. So
I"mrelying on that report.

THE COURT: By activation, you' re not saying
dying or are you?
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1 THE WTNESS: No. Activation, well, they
2 begin to do what they are equi pped to do but aren't
3 necessarily doing. Wat happens in practice is that
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t hey produce chemicals which they then release. As |
al ready nentioned that the microglia rel ease

proi nfl ammat ory cytoki nes, the astrocytes can actually
rel ease glutamate and that's part of the picture that
I"mpresenting to the Court.

THE COURT: Ckay. So these are astrocytes
and the astrocytes rel ease the glutamate because of
the proinflanmatory cytoki nes.

THE W TNESS: Yes.

THE COURT: -- action against them

THE W TNESS:. Exactly.

THE COURT: So they're attacked in friendly
fire.

THE W TNESS: Exactly.

THE COURT: To use mlitary term nol ogy, and
then they react by rel easing gl utanate.

THE WTNESS:. They do.

THE COURT: Ckay.

A And then at tines they actually die. Now I
need to explain how the astrocytes relate to the
gl utamat e neurotransm ssion and gl ut amate synapses.
I"mprefacing that by stating as | did in ny report
that glutamate is the predom nant excitatory
neurotransmtter in the cerebrumand brain in general

Now glutamate is well known for being a
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1 substance that the brain needs to keep under tight
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control. So on one end it's very prevalent, and yet
it must not exceed in its amount certain limts
because it is going to be excitotoxic. |In other
words, it causes activation to a degree that the
activated neuron can no | onger sustain metabolically
and that neuron dies. This is being investigated in
many ot her contexts in the context of stroke or
neonatal brain damage and so on. Now the, there are
several ways in which the anbunt of neurotransmitter
rel eased at the synapses is controlled. And one of
these ways is that there are enzynes to break it down.

Anot her way, an inportant one is that sone
of it gets reabsorbed back into the neuron. That's
done by what is called a transporter. So at glutanmate
synapses, you have them on other things, glutamate
transporters that nmop up. The glutamate, which
doesn't go straight to the target, so it shouldn't
spread outside the synapse and, as it were, it bathes
the network -- it turns out that the astrocytes, also
have gl utamate transporters, they pick up glutamate
and then they recycle it back to the neuron that
secreted it in the first place.

Now t he upshot of the pathology is that if
the astrocytes are wapped around the synapse to do
this job, if they die or mal function or cease to do
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1 their transporting, then the anmount of glutamate is
2 out of control and the levels rise and that's the
3 bottom|ine of what happens when this nmechani sm goes

4 awry. So assuming that is the case,
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you now have a brain with nore glutamate than is
healthy for it and then it requires to keep it in an
appropriate activation-inhibition bal ance.

So now | need to tal k about this bal ance
because the balance that is in the brain, it cannot
have absolute -- levels of things, you constantly have
opponent processes, you have influences going in
opposite ways. They can stabilize each other or
change in a graded way. The excitation of glutamate
in the brain is counteracted by the inhibition of a
neurotransmtter called GABA,

Ga -- capitalize -- Ga-b-a. So the glutanate, GABA
ratio is the main determ nant of the |evel of
excitation or activation in the brain. | nean, it, it
varies within certain permssible paraneters in nornal
brain function.

If the glutamate | evels rise out of control
then obviously the ratio is changed in the direction
of excess activation and, and a nunber of consequences
occur. The first and, and npbst obvi ous consequence is
that there is over excitation which leads to a
tendency to have seizures. And if not actual
sei zures, at least to abnormal EEGs and it is
interesting and notabl e that sooner or later 30
percent of people with autismin fact have sone --
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1 sei zures and that around 70 percent have abnorna
2 EEG s short of having sei zures.
3 So the increase in the activation |evel of
4 -- due to, excess glutamate is consistent at | east
5 wi th that
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fact. Cbviously, it isn't the only possible

expl anation the -- but it is consistent -- now the,
the second point that | can bring up nowin terns of
relating overactivation presenting it as a feasible
nmodel of autistic behavior, is to say that a |ot of
autistic behavior can be described as stinulation
avoi ding. The people, they like not to be with
crowds. They go out of control at birthday parties.
You can't take a kid with autismto a birthday party.
They will turn away. They will avoid eye contact.
The human face is very much of course a source of
stimul ation.

And unpredictability, they shun anything
that's unpredictable. They don't like things to be
changed and they behave as if they were trying to hold
thi ngs constant under control. They do not need
stinmulation. They react excessively to certain sounds
and other, other stinuli. A lot of the behavior seens
like a, an attenpt to keep stimulation no higher than
it already is, given that it's, it's already too high.

And furthernore, that over stinulation is
not just a neurological fact. It's also a subjective
fact. It's what we experience objectively when we are
anxious and particularly when we are in a state of
panic, that is what it's like for the brain to be
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1 overstimulated. And | suggest that children with
2 autismvery rmuch pull their attention inward. They'l
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remar kably i gnore nost of what's happeni ng outside,
except when they absolutely have to pay attention to,
because of what's going on inside them subjectively.

And there is a, a phenonenon that has been
known in, in cognitive psychol ogy since 1959,
actually, when it was first described which is to do
with the effect of increasing activation |level on the
focus of attention. And it was shown then and it's
been much confirned that as a person becones nore
overactivated, overaroused and anxious, their focus of
attenti on becomes narrower and narrower and narrower
until finally they're just focusing on one thing.

And an extrene exanple of all this, an
exanpl e was cal | ed weapon focus when the person under
such terror not even noticing that he's hol ding a gun.
And it is classical and otherw se perpl exi ng why
autistic children will notice not only just one
obj ect, but one kind of an object or one little
conmponent. They have this, this has been docunented
for many years, have this tremendously focused on
attention and that is consistent with an overactive
system

One nore mmj or aspect of autistic behavior,
actually there are so many nore, but |let me nmake one
nmore point in principle. In the criteria for being
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1 autistic, we have the form ng of |anguage, formi ng of
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soci al perception and behavi or and we have still the
abnormal novenents, the stereotypic nmannerisnms -- now

I have proposed when | first wote about this in an
article in 1980 which was submtted in Cedillo, that
the reason that the children go into their stereotypic
-- routines is to decrease their arousal |evel. And
cited quite a bit of aninal evidence that anal ogous
behaviors in animals are i nduced when ani nals are put
into situations of conflict or thwarting, and they
seemto be using this, not deliberately, but by sone
mechanismto |ower their arousal |evels.

And it is quite consistent with a notion of
overactivation in the autistic brain that fromtime to
time they would go into routines that are otherw se
i nexplicable, but for some reason they do and
believe it's in a sense, to put it sinply, to calm
t hensel ves down.

BY MR POVERS:

Q And Dr. Kinsbourne, what you're describing
here in general ternms, |'massumng, are things that
you woul d see in the presentation of Colten Snyder's
synptons, is that correct?

A You woul d, and he is recorded, although he
is not an extrene case of this, he is recorded doing
what people in the field call it "stimrng," which
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it's a repetitive behavior of his.

Q And repetitive play behavior, for exanple --

A Yes.

Q -- did you hear the testinony about
repetitive play behavior with toys?

A Yes, which was so vividly described. | see
as using predictability to cal myourself down and |
could give you nore exanples, but yes, that's correct.

Q And did you also find it significant in
reachi ng the conclusions that you' ve reached in this
case that fromthe testinony of his famly and his
caregivers that his play behavi or changed from before
and after the MVR? Does that affect your opinion in
t his?

A Oh, that was dramatic. That indeed is part
of his becom ng autistic. Yes, why would autistic
children line up things all the time or to say that's
a feature of autismis not going to explain anything
and |'mattenpting to, to produce an expl anation which
fits in with some information we know about the brain
of autistic people.

Q And then so to pull sone of these ideas
together then, it would be your expert opinion to a
reasonabl e degree of scientific probability that the
nmeasl es virus that we've already described existing in
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Colten Snyder's brain, it would be your expert opinion
that that persisting virus is the invader that you
were describing that triggered the cascade of
neur ol ogi cal processes?

A Yes, sir.

Q And the persistent presence of the neasles
virus in the brain neant that those neurol ogi cal
processes woul d al so be ongoi ng.

A Yes.

Q And that the inflammation process and the
di sequi li bri um between excitation and the inhibitory
process, that is ongoi ng because of the persistence of
t he virus.

A Yes.

Q And you see all of this as having not
exi sted before he received his MVR and only existing
after he received his MR

A | saw nothing in the nedical records or in
testinobny to suggest it existed before.

Q And then these opinions are al so supported
by your expert opinion to a reasonabl e degree of
scientific probability, that the nmeasles virus is both
neurotropi c and neurovirulent, correct?

A Correct.

Q And t hat because of those two
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characteristics, when in the brain they would be
treated as a foreign body and would trigger the

rel ease of proinflammatory cytokines and the sequel ae
neur ol ogi cal | y.

A Correct.

Q And all of that you believe to a reasonable
degree of scientific probability.

A Yes.

Q So in this case, given the testinony that
you've heard and given in the Cedillo matter and in
this matter, and the review of the nedical literature
and in your experience and in your own research, could
you say to a reasonabl e degree of scientific
probability that a persistent nmeasles virus via the
MVWR was a significant contributing cause of Colten

Snyder's autistic synptons?

A Yes, | can and | do.
MR POAERS: | believe that's all | have for
direct.
THE COURT: |'m assunming you want to recess

before we do cross-exam nation?

MR MATANCSKI :  Yes, ma'am

THE COURT: Al right. How about we
reconvene at 3:00.

MR. MATANCSKI: Thank you, ma'am
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(OFf the record.)
THE COURT: Al right, we're back on the
record in the Snyder case. Dr. Kinsbourne is still on

the stand, and M. Matanoski, feel free to cross-

exam ne.
MR MATANCSKI :  Thank you, ma'am
CRCSS- EXAM NATI ON
BY MR MATANCSKI :
Q Good afternoon, Dr. Kinsbourne.

A M. Mat anoski .

Q Are there any changes to an infant's brain
following birth?

A Did I hear correctly? Are there changes to
an infant's brain follow ng birth?

Q Yes.

A Do you nmean imredi ately followi ng or for the
rest of its life?

Q Actually, for the rest of its life.

A Well, a well-known, major aspect of
mat uration, there are lots of changes. Perhaps you
woul d - -

Q What ki nd of changes are there?

Well, let me begin by saying what doesn't

change as a basis. A nunber of neurons don't change
or hardly, hardly do. The changes in principle are
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t he connections between the neurons which becone
mat ure and nore distant. At the beginning, the
connections between the neurons are very local. And

the other change of major inportance and well known is
myelination, is that the | ong processes or the axons
that transmt information fromcell to cell becone
myelinated and therefore transmt nuch nore quickly.

Q Wy does the brain change?

A There are, it depends on what one neans what
| believe you' re asking is what, what influences the
brain to change. There are several factors known only
in a very general sense. First of all, there's
genetic progranm ng. Secondly, there are epigenetic
factors and just to explain that for a noment.

VWhen genes program say neurons to line up in
a certain place, the gene is really |ike a commandi ng
of ficer who says to the reginment, go there -- he
doesn't tell an individual neuron or individua
soldier to go there. The group then makes its way, in
a general sense, to where the gene, down sone gradient
-- the gene establishes in a chem cal fashion and the
neurons will on the whole arrive at the appropriate
station and there may be [unintelligible] init, sone
may get held up on the way, there may be factors in
the substrate that they cross which pushes sone out of
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1 the way and glial cells give them pathways al ong which

2 to go and that may or may not succeed.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 229 of 375

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

479A
KI NSBOURNE - CRCSS

So what I'msaying is - and this may or may
not be what is of interest to you - is that the genes
give general instructions and the extent to which they
are carried out specifically is subject to individual
variation.

Q So the brainis not, it's not static from
birth. [It's changing.

A Oh, it's utterly dynamc, yes.

Q And that's a nornal process.

A Correct.

Q As a matter of fact, if it didn't change,
then we'd be in trouble, right?

A VWll, we wouldn't really be able to take
care of ourselves at all

Q Now turning to your report on page 10, you
were tal king about regressive autismand in that you
said, regressive autism and |I'mgoing to just
paraphrase, is presunably froma triggering event, |
guess because the person was normal beforehand. |Is
that why you're saying it's froma triggering event?

A Yes, but we have to explain why devel opnment
was normal or near normal and why it took a sudden
downward trajectory, which is very, very abnormal. So
I think it would be reasonable if not obvious that
somet hi ng nust have nost |ikely have happened to
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1 change the trajectory of devel opnment in such a radica
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way.

Q You al so nmentioned that since regression
doesn't always follow after an infection or
vacci nation, it has to have other causes.

A Oh, yes --

Q What are those causes?

A Oh, you see, it's not only not known, it's

hardly been investigated as | presented to the Court
in direct exam nation. The people haven't focused on
what causes regression. They have focused a | ot on
what causes autism But if, if you take ny point of
view as | represented, it isn't just nmy point of view,
that regression may have its own separate set of
causations, | still am persuaded there nmust be nore
than one but there really is no database to answer
your question as to what the nature of possible causes
is.

Q So you' d have no database on which to
identify whether they're present in Colten Snyder's
case or not, correct?

A Oh, that's, that is naturally the case, but
I just want, want to be quite clear on that. You say,
I"mnot saying that every case of regression is caused
by the neasles virus -- that would be absurd.

Q And if you could and I"m sure that it's hard
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1 to generalize, but could you tell nme what you'd
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normal |y expect in a case of regressive autisn? Wat
woul d the child's course be after the regression first
mani fested itself? Could you take us out for a couple
of years after that to start with

A Okay, with the proviso that obviously
autistic children, vary even nore than children vary
and al so second proviso -- that -- | intend to react
to what people notice. Sone, for exanple, changed
behavi or they would be nore likely to assune it was
their fault as parents, did sonething wong, whereas
stoppi ng to speak suddenly would be really very
alarming | would have thought, at any rate -- the
change, the changes are often of the follow ng nature,
the child either speaks very little or falls silent or
only uses his or her repertoire of words very rarely
so whereas conmunicating in a normal fairly continuous
rate with other people the words may just appear
sporadi cally and not even when you woul d expect it.

Q And that's when it first manifests itself?

A Well, that, that would be one change which
is a dropoff in speech use is what I'm what |'m
saying and I'mtrying to describe the way it m ght
appear, but ultimately it m ght happen as M. Snyder
said, the child falls silent and sonetinmes there's two
words left, sonetinmes they fall silent conpletely.
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1 And that actually is what draws the npst attention is

2 st oppi ng speaki ng.
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Anot her thing that happens is that they seem
to stop understanding. They, they don't seemto
understand what's said to themor at |east understand
it less and sonetinmes it's hard to know whether it's
because they couldn't or because their attention is
el sewhere. The fact is they're not, they're, you
know, they're not responding. |Is that --

Q Yes, absolutely. About what tinme course are
we tal king for these to appear?

A Well, ny inpression is and again we don't
really have decent data on it, ny inpression is that
it's probably several nonths. And sonething like that

coul d probably cone to some kind of plateau.

Q And then they plateau?

A Yes.

Q And --

A -- totally flat. | nmean they, they'll

fracture it, but the decline seems to not, not go
beyond a certain point.

Q Do they stay at that plateau or do they
regai n any of the function?

A Any? 1've seen all three of these outcones.
In other words, |'ve seen it, cases where at |east for
a nunber of years a child then is oscillating around a
certain level. And I'"'mgoing to qualify this in a
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1 monent . |'ve seen children
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pl ateau and then get worse again, often with the
epi | epsy beginning and |'ve seen sone cases that get
better and naybe even be getting well. The question
of recovery fromautismis now very inmportant topic
and one that I'"mwrking on with a coll eague. The
question is have they really recovered to normality or
have they | earned how to be nornmal.

Q | do understand what you're saying. So if
we're to say what usually happens, is it usually a
downward trend, is it usually staying the same or is

it usually inprovenent?

A It usually, in the ngjority of cases, they
will remain autistic at a certain |evel

Q So it's pl at eaued?

A Yes.

Q They don't get, they don't recover or they
don't devel op | anguage at all?

A Oh, no, no I'll insert another proviso -- in
devel oprent al disorder, being on a plateau. doesn't
mean having the sane | evel of skills, because suppose
one was at a plateau at a one-year-old level -- well
that's pretty bad if you're two years old, but it's
real bad if you' re 10 years old, you know. 1In other
wor ds, what happens is in devel opnental disorders that
you have your own trajectory of growth but it's
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2 So a child with any kind of autism whether
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it's regressive or not, unless it's of utnost
severity, like profoundly retarded it's going to make
some, sone progress. But it will be, it won't
approxi mate anywhere closer to the norm

Q If you wouldn't m nd, would you put up the
chart that | had nmentioned. It's a little crooked,
Doctor. I'Il try to help with that. 1'mgoing to

show you a di agram that was prepared by Dr. Bradstreet
and | thought this mght be the easiest way to figure
out where you stand in your opinion versus what he
presented yesterday. And the reason why |I'm doing
that, Doctor, is he was presented as a treating

doctor, not as the expert in this case. You're the

expert --
A I under st and.
Q -- presented. And | wanted to ask you a

series of question about it. Thank you. This was a
diagramthat Dr. Bradstreet prepared in offering his
clinical --

THE COURT: Can you identify this, M.
Mat anoski ?

MR MATANOSKI: I'msorry. | think that was
their Trial --

THE COURT: It's Trial Exhibit 2, but what
page are we on? Do we have any idea?
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1 MR MATANCSKI @ 23.
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THE COURT: Ckay, Trial Exhibit 2, 23.
Thank you.

MR, MATANCSKI :  Thank you.

BY MR. MATANCSKI

Q Doctor, could you take a | ook at that and
tell me which part of this you' re accepting as part of
your hypot hesis and which part you don't necessarily
accept? And | understand that it's not your chart --

A Well, let me start at the top. The neasles
vacci ne | accept, because that's what we're tal king
about. And then | think can | ead to inmune
dysregul ati on, we have di scussed al ready and
expl ai ned the synptons which | used that concept. Now
for the role of nmercury, as M. Powers pointed out,
I"mrelying on another expert's independent opinion on
t hat.

Q | understand that. Let nme stop you for a
second, sir. You would take the, the part where it
says neasl es vaccine down to i mune dysregul ation.

You woul d accept that neasl es vacci ne causes i nmune
dysregul ati on?

A For, temporarily. | don't, | don't know
that it's a cause of permanent i mune dysregul ation,
but it's well known that for six or eight weeks or
some such tinme if the case and it nmay be longer in
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2 don't have, you know, total concept of.
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Q And i ndependently, or this notion that
mercury causes, it looks like it bypasses at one point
i mune dysregulation and it goes right down and causes
oxi dative stress and gl utathione depletion. |Is that
any part of your process here?

A That's the second group of three cases in
whi ch 1" m not invol ved.

Q Okay, you nean the second theory, in other
wor ds.

A Yes, that's the one, the theory of nercury
only, it's brain damage is one that |'ve considered
and | have not yet come to a | evel of adequate
conclusion to adopt that theory.

Q Thank you. So then the other part where
mercury seens to be playing a role in Dr. Bradstreet's
concept, down to inmmune dysregul ation, are you relying
on that in this case that nercury is the cause of
i mmune dysregul ation?

A | amnot only because it's not necessary
for, for me torely onit. Basically ny point of
departure is that the child is autistic and the
measl es virus genonmic material is found there. Now
why is it there and normally it isn't, | think the
i dea that the i mmune systemwasn't capable in this
particul ar case, getting rid of it is of course very
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1 attractive, and then one can ask why wasn't it capable

2 and nmercury is one of the possibilities. But
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fromny point of view, that's not sonething by which
my opinion stands or falls.

Q Ckay. And from i mrune dysregul ation down to
oxi dative stress, glutathione depletion, does that

play any role in your thinking?

A No. The imune dysregul ati on as such, you
see, | go the other route, as you know. The way
they're joined up is, | have to reshuffle thema

little bit, you know Once the neasles, once sinply a
neasl es vacci ne --
THE COURT: Dr. Kinsbourne, could you bring
the m ke over closer to you, just --
THE WTNESS: Yes, |'msorry.
THE COURT: | understand you need to turn to
face the slide
A Yeah, for ny purposes the, a w ndow of tine
during which there was i mmune dysregul ation,
handi cappi ng the inmune system from di sposi ng of the
virus woul d be consistent with nmy views. But the fact
the virus is there and even if there is a
[unintelligible] makes no difference -- is there.
BY MR MATANOSKI
Al right.
So --
Q l'"'msorry.
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1 A ' msorry.
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Q | just, so | understand that, so imune
dysregulation is not in your, from our understanding
here, is your, your hypothesis doesn't have inmmune
dysregul ation directly causing oxidative stress or
gl ut at hi one depl eti on

A Well, it does once you get the neasles virus
into the brain, whichis --

Q Well, yes, | understand that, sir. It
all ows the nmeasles virus to go into the brain and
persi st .

A Correct.

Q In your view, and the neasles virus itself,
being there is stinulating the inmune system

A Correct.

Q And then causing these other problens that
you, these glutamate problens you were telling us
about .

A Yes, sir. That's right. So --

Q It's an indirect, indirectly by allow ng
them in your hypothesis, indirectly by allow ng the
measl es virus to persist, it plays a role ultinmately.

A That is exactly the case.

Q The brain you' ve got inflammation. | didn't
hear you nention that.

A Well, | already tal ked about brain
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be after M persistence there's where the arrow should
be like this: neasles vaccine, imune dysregul ation,
W persistence, brain inflammation. That's the
sequence that | was tal king about.

Q Okay. That make it, so in other words, we
could just go neasl es vaccine, imune dysregul ati on,
MW persistence and then gl utathione, well actually,

not gl ut at hi one.

A Brain inflammtion and --
Q Brain inflammti on.
A | really have no opinion on the dysbi osis.

It's outside ny field. And oxidative stress certainly
is one of the effects of the activation | was
discussing during direct, but that's as far as that
goes. And glutathione, I don't, | don't know enough
about that aspect to have an opinion.

Q So yours is a lot sinpler than that
schemati c.

A It is, yes.

Q And you woul dn't adopt those other parts of
that schematic for your hypothesis.

A Well, for purposes of nmy opinion, I, | don't
need to, well, I"mnot arguing, it's nmoot as far as
' m concer ned.

Q | understand. So just to be clear though,
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because this is general causation as well, would you
adopt any of those others?

A Well, I, | did say | adopted the nercury
effect on the i nmmune system by adopting the testinony
of Dr. Byers and Dr. Aposhian in the Cedill o case.

Q And that's not based on any, you're just
relying on them

A | have no --

Q That's not your independent opinion.

A -- adopt is exactly the right point. | am
relyi ng upon them

Q And not i ndependently conme to that
concl usi on.

A Correct. As for glutathione and bacteria, |
haven't been in a position where |'ve been asked about
whet her | would or I wouldn't, you know. There rmay be
anot her case in which | would seriously consider it.

I don't want to foreclose anything, but right now this
woul d not be part of the sequence of cause and effect
that |'m discussing.

Q Well, would you foreclose it if we didn't
have a positive, what is purported to be a positive
CSF finding with nmeasl es genomc material ?

A If I didn't, oh, alright let nme be very
preci se about that.
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A If, if there were, if it were in fact the
case that the measles vaccine virus material had never
been found as respondent is arguing, that these
findings are spurious fromthe start, then | would not
be able to give an opinion in this case. However,
that doesn't mean that | couldn't see cases in whom
personally the material wasn't found, maybe they
didn't have a spinal tap and | still refer to the, the
sci ence on general causation and then apply that to
the individual case. Have | explained that or should
| do it again?

Q Well, I'mwondering what the science on
general causation would be without that finding. |If
that finding were spurious, what woul d the science and
general causation --

A Oh, no, if the finding is spurious, you see
if the finding can spurious in one of two ways. It
can be spurious in Colten Snyder

Q Ri ght, right.

Do you see?
VWhat if it were spurious overall?
Then | wouldn't find causation

I n any case?

> O » O >

Well, | could be thinking it, think
11
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of another theory, but what I'm what | presented you,
I would not present to you today if | didn't believe
as | do that in fact this is genuine.

Q That neasles virus is persisting in sone
i ndi vi dual s.

A Correct.

Q In their brain.

A Yes, sir.

Q And causi ng autism

A Ri ght .

Q Ckay. And then if we take that away and
we're saying there's no evidence that it's persisting,
a -- spurious finding not just in this case, but
overall.

A Correct.

Q And just to make sure | understand you, your
postul ate of neasles vaccine, imune dysregul ation,
brain inflanmation, |'msorry, neasles virus
persi stence, brain inflammtion, would you still hold
that as being a likely hypothesis if no one had ever
reliably recovered neasles virus in the brain of
autistic individual s?

A VWhat | was responding to was a proposition
that, here's what | was responding to, but you will
correct me if | sound different, renmenber last tinme we
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1 met we al nost had a Perry Cono nmonment -- if Dr.

2 O Leary
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were to burst into this courtroomand say, | confess,
I made it all up, | never found any of it, okay, then
| woul d abandon this kind of, this direct attack
theory, as you might call it.

Q Ckay.

A However, if he didn't burst into this room

in this manner, but as critical work in the case, one
had only, one had found and confirned the material in
the gut and the blood, but, for exanple, not have
access to the CSF, | might still have found causati on
al though I'mgoing to say --

Q | understand you, Doctor. |n other words,
but it's still key to you that they find neasles virus
persisting in these individuals and afterwards. So
even if, not necessarily the CSF, but if they found it
in the gut, in the blood, somewhere they're finding
it, but if that were, we were to say, you know, we
can't trust those findings at all, then it's a problem
for you.

A Very nuch.

Q Thanks. | want to make sure |I'mcl ear on
when you think the i mmune dysregul ati on began. | just
want to make sure |I'mcl ear because | read your report
and | seemto take fromit that you think it m ght
have begun before he got his MW
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1 A Well, | could not nyself see in the evidence

2 or
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the testinmony of others evidence for inmune
dysregul ation before the MVR  The npbst | can say is
that the inmune system m ght be made vul nerabl e by
the, by, say, nercury or sonme other reason but that,
if so, that probability only expresses itself
subclinically as it happened after the MWR
vacci nati on.

Q And as far as that may be nmade vul nerabl e,
that's, again that's just based on Dr. Aposhian and
Byers.

A Oh, yes.

THE COURT: Let nme ask that question
differently. Was there clinical evidence of
vul nerability or dysregul ati on before the MVR?

THE WTNESS: Not that | could see

THE COURT: Ckay.

BY MR. MATANCSKI

Q And how does the MVR cause i mrune
dysregul ati on?

A Well, it depresses the various immne
responses and that is well known and, and not
controversial. | obviously rely on Dr. Kennedy for
that expertise but you'll find it in the witings of

Dr. Giffin and many other people. That is known and

not debatable -- what is debated is to what extent and
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1 in which fornulation of, of the virus. But the
2 principle that this happens does seemto be quite
3 est abl i shed.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 259 of 375

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

495A
KI NSBOURNE - CRCSS

Q Are you aware of any writings where i mmune
dysregul ation, to use the termthat's, we've been
using so far, caused by MVR resulted in infection?

A I haven't seen studies |like that, but then |

must say | haven't inposed on nyself the task of

| ooking for that treatnent. | didn't see it as ny
domai n.
Q Ckay. So you're not aware of any, it's

essentially up to others to figure out whether that's

t he case.
A That's correct.
Q How does the lack of neasles virus in the

blood in Colten Snyder and the |lack of neasles in the
bl ood support your contention that there's inmune
dysregul ation? And |I'm going through your report
because you had both of those in your report.

A There are, | understand that there was a
measl es anti body response to the MWR

Q Yes, there was. |In your report you said
there wasn't.

A In the bl ood?

Q Yes.

A Then | was wong

Q Ckay.
A | should correct that.
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1 Q Does that change your opinion?

2 A No.
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Q Ckay. So you had an anti body response, this
is Colten Snyder.
A Correct.

Q And it was evidenced by the antibody in the

bl ood.
A That's what the test showed.
Q But that doesn't affect your --
A No. I'msorry, no, it doesn't.
Q This is all, | think this is all on page 8

of your report. Measles virus has a transient
susceptibility to infection. You nmentioned that
there's a transient susceptibility. Do you recal
whet her that was wild or vaccine virus in your article
when you nentioned in your report that there was
transient susceptibility, do you recall whether that
was wild or vaccine virus in that article that you
ref erenced?

A | forgot the article, | bet it was wld,
because as we had just discussed, | don't think that
t he epi dem ol ogi cal studies that show group data of
greater susceptibility to infection. | don't believe
that there are such studies.

Q You al so nentioned that you thought that the
i mrune suppression was particularly profound because
the infection that he had at the tine got worse and
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1 there were recurrent fevers. Do you recall making

2 t hat comment ?
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Yes, indeed and --
So you --

Yeah, okay, the answer is yes.

o » O >

Okay. And | don't mean to cut you off.
It's just so that you understand where ny question is
goi ng.

A kay.

Q The recurrent fevers then, in your view,
were related to the pharyngitis or the infection that
he had and it got worse, the nonneasles virus if you
will.

A Right. | don't know exactly and it was
totally clear to nme, but he seenmed |ike that he was,
he was havi ng pharyngitis and as opposed to it com ng
and going a few days, it stayed and then it got worse
and he had to actually go to the hospital, there was,
there was an abrupt change in his condition with
respect to infection. | amnot saying that this was

this was neasl es infection.

Q Right. | think, yes | understood it from
your report. I'mjust trying to nake sure that
understand it. | understand fromyour report is

there's another infection involved.
A That | thought he had sone infection before
the --
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Right, right.

-- vaccinati on.

Q

A

Q And then he got the neasles virus --

A And then he got the neasles M\R

Q Ri ght .

A And then he got nore infections and he was,
he just got to a higher level having infection after
i nfection.

Q Do you think those recurrent fevers that he
had were fromthe neasles virus or do you think they
were from other infectious agents?

A G ven that he was in the mdst of having
infections, | think it would be a nore likely
statenment to say that due to ongoing infections; of
course, the neasles vaccine, vaccines is well known to
cause fever particularly in the second week after it's
given, but here | saw nore than that. | think the
i nfections were lasting for a nonth or nore. | don't
think that was all mneasles virus.

Q Al right. This is sonme other, some other
agent involved for the fevers in your view

A Sur e.

Q One other thing. | know you were trying to
rely on Dr. Byers on the inmmune suppression, but mny
/1
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i npression of her testinony in Cedillo is that she was

making it very specific to the facts of that case and

was unwilling to go beyond that in terns of her
opi ni on --

A | don't, | don't remenber to that |evel of
detail, but if you could refresh nmy nenory-

Q Ckay. |If you don't renenber, that's, | was
just thinking that in fact it would be difficult to
i nport her general causation if she were just saying,
I"mjust saying it's i mune depression in this case.

A Ckay.

Q And obviously, you don't have an opinion, an
i ndependent opi ni on about inmune suppression in this
case.

A Yeah --

Q That's what you're inporting fromDr.

Byers --

A | nean, |, | read sonme of this nyself, but
the fact is that | defer to her, and also Dr. Kennedy,
in this respect.

Q End of last time, you talked a | ot about
where the virus went in different parts of the body,
and I'mnot going to go through that again because we
are, as you know, we've taken that testinony into this
case. | would |like to talk a little bit, though,
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1 about when the virus gets into the brain

2 A Yes.
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Q And | hope not to have you repeat your
testinony and | apologize if you do a little bit. |
was listening very closely so I'll try not to do that.

I just want to nmake sure that | understand your
opinion. Is it your opinion when the virus, it's
getting across the blood brain barrier in sonme way,
this is the vaccine neasles virus and howis it
getting across the blood brain barrier? Because it's
normally not going to end up in the brain, correct?

A Ri ght, and nmacrophages are known to be able
to carry virus particles across the blood brain
barrier. Honestly, up in there it isn't all that
complete in, in certain places, but | can't be nore
specific than that.

Q What could we | ook for in an individual to
figure out whether they're nore likely to have the
nmeasl es virus cross the blood brain barrier?

A Well, | can only answer it in a nore general
statenment that people who have neningitis or
i nfections, infections and inflammation of bl ood
vessel s, have nore perneabl e blood brain barriers such
as |larger particles can cross through the interstices
virus particles as opposed to only electrol ytes so
that woul d be one circunstance because they m ght have
an illness which facilitated that but | haven't
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1 systematically listed in my mnd what those conditions

2 woul d be.
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Q In this instance, do you think it's nore
i kely the nacrophages?

A | suppose. | nean, one can ask the sane
question, in SSPE. | don't really know,

Q So you don't know for sure howit's com ng
across?

A No.

Q Do you know to a 50-percent |evel that
you're testifying to?

A | know that, well, first of all, | know
viruses do get into the brain. | nean there's virus

encephalitis, so-called aseptic encephalitis, and
meningitis, soit's not as if it's at issue one would
chall enge. And quite howthey do it, |I haven't deeply
consi dered the nacrophage nechanismis one | happen to
be aware of; there nmay be others.

Q | ask that because, obviously, a lot of
these cases we're not going to have any kind of
evi dence com ng from Uni genetics about whether the
nmeasles virus is in the brain or not.

A It will be in a lot of other cases.

Q So any kind of factors we can |ook at to
under stand sone general causations, what we shoul d be
| ooking for, froma petitioner's standpoint.

A Vell --
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1 Q -- froma --
2 A | find it hard enough to deal with this
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case, actually, at the noment. | don't really, you
know, | would, | would, you know, | would be happy to

be consulted at sone point, but right now ! couldn't
even say.

Q Now when the virus goes into the brain, the
measl es virus, does it effect sone parts of the brain
nore than ot hers?

A Well, there's sone thought, |I nean, |'ve
read in readings |'ve come across that, that there are
more, it frequently settles in the nmedial tenporal
area -- the linbic system-- cerebellum and ot her
parts, but | don't know what the basis is for that.
Certainly in --

Q You' ve been readi ng about this?

A Well, | read about everything, yeah.

Q Is this fromDr. Giffin or who are you
r eadi ng?

A No, |, actually |I read that recently and

don't renenber which article it was. But | did want
to add that SSPE is very pervasive in the cortex, and
especially the cerebral cortex. So it isn't that it's
one particular area that is pinpointed.

Now i f | may add something it is not an
unr easonabl e question, because the herpes virus which
is different, of course but not totally, is known to
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1 affect the medial tenporal area with predilection. So

2 some viruses do do that. But |
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don't know of conparable information in terns of
| ocalization of the measles virus.
Q In your tal k about SSPE, when that gets in

the brain, you said it's nore wi despread

A Well, when it gets into the brain, it
remarkably, it sits in neurons for years and then it
spreads contiguously fromneuron to neuron basically
infesting in the whole network, the whole cerebra
net wor k.

Q And then the inmune system does what in
SSPE?

A The, the inmune systemreacts against it,

but it can't do anyt hi ng.

Q It's not effective in clearing it?

A No.

Q -- like what's postul ated here?

A VWell, I, | believe that the, the neasles

virus is sheltering inside the cells, the neurons, is
able to keep the imune attack off it. To sone
extent, | know an analogy being to HV, it can al so do
that. It can in a sense disable the attack on the
cell on, within which it harbors, it is harbored

Q Okay. So in SSPE, it harbors in the
neur ons.

A Ri ght .
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1 Q And then we're getting a different result
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fromwhat you're postulating here in terns of the
m croglia?

A Ch, it's a different matter it's a
horrifyingly different matter, this is an inexorably
deadly spreading disease. It's not really what |'m
tal ki ng about here obviously.

Q Okay. So the virus acts differently in
SSPE.

A Oh, yes.

Q And it actually does sonething different
fromwhat you've hypot hesi zed

A My understanding, -- and again, | just got
this fromreading, for exanple Dr. Paul Dykken has
witten about it, he's very expert-

Q ' msorry?

A Dr. Paul a Dykken, D Y-K-K-E-N. It was his
opi ni on that you get SSPE when the neasles virus,
which is usually wld neasles virus, has undergone
certain nutations. So it sinply has some properties
whi ch the neasles virus normally does not have. So
the anal ogy sort of stops short at that point.

Q Okay. So in this instance, in SSPE, the
virus is now going into the neurons, but you say the
virus may |l ook differently than it --

A Well, it's not that it |ooks differently,
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1 it, first of all, the virus coexists with the neurons,
2 whi |l e apparently they continue functioning, for, for
3 years. And |'ve seen a report that after 30 years |
4 mean, it's really remarkable, and then for reasons
5 unknown, it breaks out "with authority" and then it

6 attacks indiscrimnately al
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the cells, the neurons and the glial cells. But its
spread is said to be in a neuron to neuron nmanner, not
going outside to be, to ness with the i mMmune system

Q | understand. So --

A It remains in the cell.

Q So it's operating in SSPE different than how
you' ve hypot hesized it operates in autism cases.

A Very differently.

Q And in SSPE, we know that, how it operates

because we have sone data on that.

A Wel I, the people die so you have all sorts
of --

Q Ri ght .

A -- on autopsy information.

Q And in this case, your data is based on, for
your hypothesis, is based on Vargas and the autopsies
t here.

A On Vargas --

Q And - -

A Well, yes, -- it's based on a nunber of
articles, of which Vargas is an inportant one. What
Vargas reports are changes not in the | east conparable
to SSPE changes. | nmean, they're, they are just,
they' re mcroscopic and as far as | can tell in the
Vargas cases, the, the people didn't show signs of
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encephalitis while they were alive, you know, and they
were autistic but they didn't show -- | don't know if
there were inflammatory markers, or if they were
tested for them But they didn't show gross signs --
of brain inflammuation. Now in SSPE, you're getting a
person who's in a wetched state of bizarre seizures
and nausea and | oss of consciousness and all sorts of
neur ol ogi cal signs.

Q Ri ght .

A It's a different thing.

Q How about a M BE, Measles Inclusion by
Encephal i ti s?

A | don't know as much, rmnuch about that.

Q So you don't know how the virus operates --
in that instance?

A Well, | mean, there are inclusion bodies, so
the virus is, is in the cells. | nean, it's naned as
an inclusion body encephalitis. But | don't know
about its spread.

(El ectronic interference.)

Q So in MBE what we're seeing when the virus
gets into the brain, it creates giant cells, right?

A Yeah. It --

Q W see giant cells.

A You, you clearly have aggregations of the
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1 virus enough for there to be inclusion bodies which
2 you can see under the m croscope.
3 Q So there is an instance of wild neasles
4 virus and SSPE is wild neasl es virus.
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A If --
Q You thought there was a case where there
was, an M BE case --
A Well, | did submit this article by Bitnun
I haven't read it for a while, but as | recall it did

present a verified case of the vaccine virus.

Q Okay. And in each of those instances the
virus persisted, entered the brain, persisted and
acted differently than the way you postul ate the
vaccine, the virus operates -- here.

A Correct.

Q And your evidence that you're relying on for
your postulate is Vargas and anything el se beyond
Var gas?

A vell --

Q Just to make it clear, fromthe cellular
| evel, of what's going on?

A Well, | mentioned Jyonouchi -- see there are
nunerous articles and literature, you're probably
aware of them-- that find various inflammtory
markers in autistic children as opposed to controls
and nost of this work is blood work for obvious
reasons. And a picture built up of, of inflanmmtion
because finding inflamatory markers in the bl ood
doesn't tell you where the inflammtion is and m ght
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1 i ndeed have to do with gut inflanmation as has been

2 di scussed. O
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course, inlittle children we have inflammatory
di seases associated with the inflammtion in the
br ai n.

Now t he i nportance of the Vargas findings,
where they found it in the CSF because they had access
to that which the other people didn't, and what they
found in CSF, It was chemcally simlar to what they
found in the brain of the people at autopsy. So the
connection there seened very tight.

In fact, | think I nmentioned this in ny
report, the Vargas -- the, the book, the Hopkins group
got NIH funding to try the efficacy of an anti
i nflammatory drug. In other words, the N H pane
which is pretty stringent in its review, thought it
was a good enough investment of public funds to permt
this group to test the view that antiinflammatories
woul d relieve autistic synptons, which is indeed
something in ny view, which in part relies on Vargas,
woul d al so predict.

Q So in the instance of SSPE, the virus acts
in the neurons a different way than what you have
postulate. And in the instance of MBE, the virus
persists and acts in a different way than you have --
and we have evidence that that's how the virus acts.

A Right, -- they're different conditions.
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1 Q And in your hypothesis, you're relying on
2 evidence of inflammation in autistic individuals to
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work back to a hypothesis that the virus nust act this

way. It acts differently than in any other case of
SSP or M BE
A Wel I, the sequence, the | ogical sequence

that | use goes at it the other direction. Al though
it's not different ultimately, | note that the there's
evi dence of neasles vaccine virus in the CSF and in
the brain. Now once | take the view that there's
measl es vaccine virus in the brain, | note

i nfl ammati on has been reported in the brains of
autistic individuals. And clearly, the neasles virus
coul d i ndeed provoke and would if present provoke

i nflammation as a response of the i Mmune system
against it.

So I'"'mnot for a nonment saying that the only
possi bl e cause of inflammation is the neasles virus.
It's just that in Colten Snyder that's what we, what
we found in his CSF but for all | know, |'m not saying
that every case that Vargas found and aut opsi ed
inflammation, had it because of the neasles virus. |
woul dn't know that. Nor am | even saying that the
only way that the inflammation could have arisen is
through a virus. Okay, but | don't have evidence of
the other possible factors involved in Colten Snyder
and | do have evi dence of the measl es vacci ne virus.
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1 Q Wel I, you have evi dence of neasl es genom c
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material, correct?

A Correct, and again --

Q And that's in dispute

A Relying on Dr. Kennedy, that's tantanount to
replicating virus and | relied on that testinony.

Q Now, again if we were to discard that
evidence then, there's no reason to even | ook at these
other, if you're going to work fromthe presence of
the virus to theory, then obviously if the virus is
not present then you have no theory, correct?

A |'ve agreed with you on that point already.
Now t hat doesn't nean that | would lose interest in
the Vargas finding of inflammuation. Then we wonder
about all sorts of things, but I wouldn't have this
theory which | present to the Court today.

Q Then the Vargas findings could indicate
that, if they're accurate, that inflammtion occurs in
t he absence of neasles virus, correct?

A Yes.

Q Now in Vargas did they find any neasles
Virus?

A They didn't look for it. You see, they
didn't look for viruses nor did they |ook incidentally
for heavy netals which could also do this. And, you
know, people can't do everything at once. The fact is
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1 that they
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| ook for cytokines and -they reported what they found.

Q And let's see, they had six CSF sanples
they were going off of --

A They had about 15 autopsies --

Q 15 aut opsi es?

A Yeah, yeah

Q Now you' ve postul ated there's a regressive
subtype that we're dealing with here.

A |'"msorry, what --

Q Wth this notion that MVR is causing autism
you' ve been very careful to say it's a regressive
subtype of autism correct?

A That's, well, that's ny opinion, yes. But
as | say, I"'mnot, | don't know which of the Vargas
cases were regressive, they don't report that.

They do.
Do they really? Then |'ve forgotten.

Yes. The CSF was from regressi ve cases.

> O » O

Oh, okay.

Q That's all they had. They didn't conpare it
wi t h nonregressive cases.

A I'd forgotten that point.

Q And in autopsy cases, there were 15. Three
were regressive. Several were unidentified and the
rest were nonregressive and they had the sane findings
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1 across them Doctor.
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A Ckay.

Q Whet her regressive or not. That kind of
indicates that inflammation, if Vargas' findings were
accurate, particularly the ones on -- autopsy occurs
in the absence of regression.

A As | said, I, I"'mnot arguing that al
inflammation in the brain or regression is caused by
t he neasles virus.

Q And we have to assunme that the ones that did
not have regressive cases, we don't even know whet her
they ever got vaccinations, but certainly that's not
the clinical picture that you're tal ki ng about here.

A I'"mvery open to that assunption. As | say,
the, I doubt that there's a single cause of
inflammation and I'mpretty much persuaded there's not
a single cause of regression.

Q So these findings from Vargas are going to
be, if we accept these inflammation findings, they
occur whether or not there's a finding of regressive
autism whether or not there's -- they didn't find any
nmeasl es --

A | sort of lost track --

Q That's fine. When this virus, it gets to
the brain in your hypothesis and it's acting
differently than we see in SSP and M BE, what we woul d
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1 clinically see once it enters the brain? What should
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we expect to see?
(Electronic interference.)
A I'm 1"mtuning out, | believe. Could
could you repeat this?
Q Sure. Wien the virus enters the brain and

as | understand it, it attacks the mcroglia

A Yes.

Q O actually, I"'msorry. The mcroglia --
get activated.

A Attack it, attack it.

Q -- attack it.

A Yeah.

Q VWhat shoul d we expect to see clinically?
Fever, |ethargy?

A Wl |, these act, what, what is happening is

happening in the brain. | don't necessarily expect
any system c changes at all, and it's a matter of the
scale of inflammation. It wasn't presented, you see

it's not Iike a brain abscess you know, it was
presented by the Vargas group as being like a prairie
fireit now, it was local, it was inflammtion which
seened like it could be snmoldering on for a long, |ong
time. But | wouldn't expect constitutional synptons.
I woul d expect the synptons to be neurol ogical

Q If we were to do an MRl, what woul d we see?
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A | think if you were to do a structured M
| suppose, considered it. You wouldn't see anything
If you did a spect scan, you know, functional
testing -- there are sone sophisticated nethods for
| ooki ng at energy netabolism that you mght find
somet hing. But --

THE COURT: Did you say spect scan, Doctor?
THE WTNESS: A spect --

THE COURT: S-p-e-c-t?

THE WTNESS: Correct, yes.

THE COURT: (Ckay.

A You might find changes, netabolic changes --
there m ght be sone excessive use of energy because of
the inflammtion, which mght affect itself. But I'm
not an expert in inmaging to tell you exactly.

BY MR, MATANGCSKI

Q When we have inflammtion in the brain, and
obviously that -- we have ot her exanples than the one
you' re discussing, MRIs are, they don't show anythi ng
up?

A Yes, but there are other exanples.

Par ki nson' s, Parkinsoni ans have inflammtion in their
brain and then there are, there's this renarkabl e
synmpt om after streptococcal infection, talking about
behavi oral disorders of the brain. Sone, sone
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1 children have strep throat, it seens |ike any other
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strep throat perhaps. And then they devel op abnorna
movenents, chorea, and interestingly enough, they,
t hey, they show signs of obsessive conpul sive
di sorder.

So there are, there's brain invol venent and
I know there's some evidence, | won't go into it
deeply, of brain inflanmati on occurring in these
cases. This is, thisis, I"'mnot saying that
streptococcus is sitting there -- | nean, there nght,
there may be sone reaction to that and it's not
elucidated in Parkinson's, and possibly in A zheiner's
di sease, the inflammtion is thought to be a reaction
to anot her agent which killed neurons rel easing
materials frominside the cell to which the innate
i mmune systemreacts with inflammation. And this is a
current area of interest in the study of Parkinson's
di sease particularly.

Q And does the MRl show anyt hi ng?
A | don't know, but | certainly don't know
that it does. | doubt it, but | don't know for sure.
Q And let's say in the case of multiple
sclerosis, do you see sonething on an MRI ?

A Vll, innultiple sclerosis, you, you
certainly -- it's fampus how nuch you see in these
white, these patches corresponding to plaques in
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1 mul tiple sclerosis. And in fact it is thought that

2 where multiple sclerosis begins, it
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actually begins with inflammtion and pl aques only
formlater as destruction.

And after, to add sonething of possible
interest to the Court, it's not certain, one of the
findings in autismrecently uncovered by several
groups, including Dr. Merbert (phonetic) at Mass.
General, is a thickening of the white matter in the
cortex, particularly subcortially, just bel ow where
the gray matter neets the white matter. And it's been
of great interest to what is that thickened white
matter. 1Is it the nyelinated fibers, is there nore
myelin, and it looks, though I"'mnot, | don't believe
it's been conclusively shown, that what you have there
is nore water giving the appearance, it's like
hydrated, which is consistent with but does not prove
i nfl ammati on.

So | amjust trying to think of the kinds of
mar kers one might be | ooking for, although what | say
goes beyond, |I'm not saying that you could go and do
that right now, but that's an interesting direction.

Q And do they show up on an MRI ?
A Yes.

(Away from m crophone.)

Q So it's an instance where the inflamation
has had an effect that's shown up on MR
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1 A Well, there is sonething shows up on an MRl
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My interpretation of it is that it's caused by
i nfl ammati on.
Q If we took a CSF sanple at the tine that the

i nflammation is occurring, in your postul ate, what
shoul d we see? What kind of value should we get out
of that?

A Wl |, you should be able to find the virus
mat eri al .

Q What el se do you normally ook for in a CSF
sanple if you think there's an ongoi ng infectious
process?

A Wel I, you would, with any infectious
process, you would also look for, for the infectious
agent, which could be bacteria or virus, | nean,
that's standard. And beyond that, what we mght find,
the inflammatory markers, cytokines, and you m ght
find breakdown of neurons. | think neopterin is one
of the agents that one would | ook for, but --

Q Wul d you | ook for neutrophils, nonocytes,
| ynphocytes -- isn't that one of the standards --
practices?

A You would, in the, in the, if you re talking
about | ooking for the CSF in brain infection, of
course you would | ook, you would find either
| euhocytes if it's -- or lynphocytes if it's viral, to
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1 sinmplify somewhat.
2 Q And if we would | ooking, in your postul ate
3 -- we were | ooking at the CSF, what should we expect
4 to see apart
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from | understand you say we should expect to see the

virus itself.

A Right. | usually expect to see cytokines,
proi nfl ammatory cytokines -- | don't know whet her you
woul d see cells at all. In fact, it's tantalizing

that with all the instances autistic regression --
Col ten Snyder gives anot her exanple. Nobody has
gotten around to do a systematic investigation while
the regression is going on. That's, that's a --

Q Ri ght, during the acute process --
Ri ght .
How about --

VWhat ought to be npbst informative.

O » O »r

Right. But | understand your theory to be
that it's a continuing process.

A Yes, but | believe it continues at a
snoldering, it clearly continues at a | ow grade | evel,
because as has been pointed out, you don't have
relentl ess decline to death (phonetic), you have sone
ki nd of plateau, but the inflanmmtion goes on
apparently for nmany years.

Q Wel |, under your postul ate, though, why
woul d there be a relentless decline to death, because
you were saying the neurons, for sone reason, are not,
they're not attacked. They're not casualties.
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1 They're not subject to the friendly fire. They're

2 spar ed.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 303 of 375

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

519A
KI NSBOURNE - CRCSS

A Quite so. Wat | was saying is that the
i nflammati on doesn't seemto get worse and worse and
wor se, because obviously if it got worse and worse and
worse, it would be destroying cells. And if the
glutamate | evel s got higher and hi gher and hi gher
there woul d be excitotoxic destruction of neurons, a
whol e different picture than what we get.

So ny conclusion would be that it's a

snol deri ng, ongoi ng subacute process, which apparently
can go on for many years particularly given, you know,
what the, sone of the Vargas people were -- | forget
how ol d they were, but they were not even children

Q So in this instance, and obviously the fol ks
in the Vargas they' re not tal king about neasles virus.

A Not tal ki ng about ?

Q They're not tal king about neasles virus in
the --

A No, they're not tal king about, they're
really not tal king about any causative agent in --

Q That's right. They're just tal king about an

observation and --

A Correct.
Q So in your postulate, the neasles virus is
persisting. It's not causing cell, it's not causing

neuronal destruction, staying the sane, |ow |l evel,
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continues on through life, with | owlevel
i nfl ammati on.

A You make it sound very peaceful. It isn't
really.

Q I"mjust trying to get it clear.

A Oh, yes --

Q Wt hout neuronal destruction and if we were
to test, if we were to |l ook at an MR, there would be
no, nothing we'd see. And if we were to exanine the
CSF, or are there any nmarkers there that we could | ook
for?

A I'd think you woul d 1 ook for the sane
mar kers, perhaps, that Vargas found.

Q And not cells or anything el se, even though
there's a virus now present.

A Well, you mght find a fewcells, but it's
not |ike an acute infection with a virus.

Q On pat hol ogy, what should we see in your
postul ate? Wat should the brain | ook Iike?

A | don't, -- again, going to the Vargas
article. If we | ooked at the brain in the standard
fashion we don't really find anything, after all
brains of autistic people have been | ooked at before.
There are, the kind of findings you do get with the
brains of autistic people, which are the neurons,
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1 network is not working quite right, connected up in
2 the right way in, loss of pyramdal cells -- there is

3 some | oss of synapses and dendrites.
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-- in the hippocanpus. There are these findings which
have been confirnmed on autopsy. And the Vargas people
didn't really claimthat the brain they | ooked at were
any different at that |evel of mcroscopy -- they
were, what they found, they found because they | ooked
at what hadn't been | ooked at before.

Q If we were to | ook at, under your postul ate,
if we were to look at it acute, the brain acutely,
what woul d you expect to see on pathology in the acute
process?

A | don't know.

Q And chronically do you have any idea what we
shoul d expect to see?

A I would imagine that, well, all we know
about is chronic because --

Q From t he Vargas paper

A Ri ght .

Q And that's not neasles virus, per se. W
don't know there. |It's just an observational study.

A It could be or -- it could be in sone cases,
and in others; it could be another virus. | don't
know And I, | really would be guessing to the point
that I"'mslightly enbarrased to do it in, in this
setting. I, | imagine one would see sonet hing
qualitatively -- like -- what Vargas saw. Wether
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1 qualitatively, | don't know.
2 Q So you don't know what to expect?
3 A -- |1 can't, can't add to that.
4 Q Wel I, when you said that the astrocytes --
5 are the
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casualties here.

A Yes.

Q What should we see if there's chronic
destruction of astrocytes on pathol ogy?

A Well, the, again Vargas they didn't find a
| ot of dead astrocytes they found some. They found
activated astrocytes --

Q |'"msorry, they found?

A Activated astrocytes, astrocytes producing
chem cal s and perhaps, perhaps doing harm They,
this, this wasn't really a structural type of
presentation by Vargas, except in mnor repects -- it
was really ongoing, abnormal chemstry so in terns of
seeing, |I'mnot sure how to answer that.

Q So they didn't see evidence of chronic

destruction of astrocytes.

A | cited, |I forget whether they sawlittle or
none. It's not a, it wasn't a major finding, an
article that barely nmentioned gliosis -- | can't say
whet her it was extensive or just alittle bit. It's

about as much as, as | know, and maybe as we know.

Q Just a final point on, | hope that it's a
final point on Vargas, you rule out on page 8 or so of
your report, all the epidem ol ogy because you said
they didn't, it's not differentiated between
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1 regressive, they didn't differentiate regressive from

2 all other types of autism is that right?
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Q That's your criticismof the epideni ol ogi ca
evidence that's out there

A -- | would say what |, what | found | was
unable to rely upon and the problemw th the
epidem ology was in terns of relying onit -- for this
purpose is that nost of it wasn't really designed for
this purpose, but you know, people | ooked at
retrospective data collected by agencies and tried to
mne it for relevant material, which is a good start
but one needs to do a specific study addressing this
problem And I, maybe it's being done now -- and |
suggested that the case control would be a nore direct
way of attacking it.

Even so, as you know, epidem ol ogy

doesn't -- it does not tell you causation -- if you
find a positive epidem ology, that, that could support
causation, you couldn't conclude it fromjust that.
If you find, if you don't find it, you don't quite
know why you didn't find it. One reason is because it
wasn't there. Another reason is because the study
| acks statistical power. It's very hard to draw firm
conclusions froma negative but the fact is, | didn't
find a study that | could really benefit fromin this
way.
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1 Q And is your criticismof that, though, was
2 primarily, as you said because they're
3 undifferentiated -- they don't differentiate between
4 regressive and other types of autism
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A Yeah, that's right. Even regressive cohort
m ght have nore than one etiology and to then have a
majority of unrelated cases fromthat point of view
fails as a null hypothesis, it's not a powerful way of
asking the question

Q On your neuroinflammation part of your
hypot hesis, we talked a little bit about Vargas and |
gave you the nunbers of cases that were regressive
versus nonregressive that they were | ooking at, the
raw nunbers and the proportion, if you will. Do you
know any other, the other materials that you' ve been
relying on for really any part of your hypothesis, how
many of those cases did talk about are regressive
auti sm cases and how many are not?

A You mean regressive in -- I'mnot totally
clear of what you're asking.

Q You made the point that we need to
differentiate between regressive and nonregressive.
In your report, you nmention a broad sel ection of
literature. Do you know what anongst the literature
that you' ve cited to, where it's specifically
differentiating between regressi ve and nonregressive?

A There have been very few of the studies that
have even nmentioned that distinction. | think there
was one recently and | forget the name of the author,
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1 where they did | ook separately at regressive and
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nonregressive, but not in, |I couldn't draw concl usions
fromthat study. But | would have to renind nyself to
tell you nore about it, but there was one study
recently that cane out and all | remenber is the first
author is female -- which is a bit pathetic, but where
at | east regressives were given the courtesy of sone
separate treatnment. But I, I'mwaiting for a proper
study with a proper control design and the problemis
worth it.

Q So the evidence that you rely on doesn't
necessarily differentiate between autistic and
regressive, nonregressive and regressive autism

A Right. You're tal king about Jyonouchi for
exanple with the cytokines in the blood, she studied
regressive -- it's stated -- you've told ne about the
situation in the Vargas case. You're certainly right
that in nost of the studies, for exanple, in nmany of
the studies that showed i mune dysfunctions of various
kinds -- in autistic children, npbst of them do not
make that distinction at all

So for instance, | couldn't, | don't know
whet her on one hand whatever inmune probl em was
descri bed was averaged out of the whol e popul ation or
maybe even possibly there was a subset that
contributed that nean figure over the population, it's
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1 sinmply not clear.
2 Q In your postulate, what relation does the
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nunber, copy nunber of RNA that was recovered play?
What rel ationship does that have to play with the

synpt ons that you see?

A You nmean to the severity of the autisnf

Q Yes.

A Oh, I'm | have no, | have no basis to
answer that at all, there's enough bl oodshed about the
copy nunbers in the first place. | nean, it's an

interesting question and | certainly agree as well as

rely on Dr. Kennedy in ternms of enphasizing |arge copy
nunbers as being the reliable indicators. But whether
| arge copy nunbers sanpled at one point in the child's
life are valid index of the severity of the synptons,

I don't know that.

Q Wul d the inflammtion in your postul ate be
tied in anyway to the anmobunt of the measles virus in
t he brain?

A You woul d suppose so, but neurology is too
tricky to really nake those assunptions. | mean, this
is the kind of thing that you m ght be able to study
if you had a sanple size of 50.

Q So you don't know --

A It would be statistical. It seens
reasonabl e to suppose that, but | don't knowit.

Q So nore virus, nore inflanmation is a
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1 reasonabl e --
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A Well, | mean, inthe limt. Enough virus,
you' re dead, you know, | mean, this is not rocket
science in that sense, but whether copy nunbers in the
-- in the PCR -- you know going through the cycles and
anplifications, howthey map on the severity of the
disease, | think, is way beyond obviously what | know
about, but even beyond what anybody who specializes in
thi s knows about.

Q So, just so | understand, if we, in your
postulate, if we saw | ess severe synptons, woul d you
think that there was | ess virus?

A | hadn't thought about it really. Al | can
say is that that sounds reasonable, but | don't know
it.

Q And in your postulate, if the, | guess the

converse, if there is nore then they'd be worse,

right?
A Yeah, but I, | think this is really pushing
at | east nmy know edge and opinion too far. |, | would

just say | do not know the rel ationship between --
copy nunber --

Q I"mjust talking, I"msorry. | understand
copy nunber, but just in terms of virus itself, if
we're postulating the virus is of varying | evels,
woul d that affect, in your view, the anpunt of
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1 i nflammati on and therefore, the anmount, or the quality
2 of the synptons you woul d see?
3 A It would seem a | ogi cal concl usion, but
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have to caution there may be other factors at work as
well. | doubt it's a one to one relationship -- the
reaction, the inflammtion is, is not what the virus
does, it's what the brain does in reaction to the
virus. And different brains may react differently to
the same anobunt of virus to different degrees. So |
can't push it too far.

Q So you don't know what to expect.

A Probably true.

Q Can you tell ne when Colten's first synptom

of autism occurred?

A In Colten's case?
Q Yes.
A Well, it's actually hard to say. There was

| ethargy, was actually the first description. There
was the description of the child' s not being the usual
Col t en.

Q And when did that occur?

A Ch, it was a few weeks, | can't renmenber
exactly, a few weeks after the vaccination.

Q So that was the first sign?

A Huh?

Q That was the first sign?

A First?

Q Sign of autism
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A Well, you see, | don't, the problemwas --
as you well know, it was, it was confirmed that, the
fact the kid was sick. So your question is did his
attitude change, did his nmentality change, did his
| evel of consciousness change in relation to an
i ncipient decline, regression. D d he becone passive
and unreactive to the outside world, which is one way
of interpreting the lethargy in this case, or was it
because he was feeling ill -- nowthere was a
statenment that even when the kid had a high fever, he
was active and alert and playful, which is such an
i ntrigue.

And so one m ght argue that perhaps that
what was seen as lethargy was a turning away fromthe
world into hinmself, which would be a way for autismto
begin to reflect itself in a child s behavior. But

it's putting a lot on just one or two observati ons.

Q So you' re not sure when it began?
A No, | amnot sure -- with regression it's
hard to be sure because it's so, so gradual -- when he

was, he was playing in a deviant fashion and so on
when it was very obvious, but that was a nonth or two
later, | think.

Q So when do you think it began then; the best
that you can do here?
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1 A | woul d say between six and ei ght weeks

2 after
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the -- MWR
Q And the synptons were?
A Not speaking or two words -- a turning away

from fromother people, particularly parents, a
different play interest, different play styles. |
think this is the way that regressions usually do come
upon -- they don't, they're not totally abrupt; they
creep -- on the child but end up quite severe. And
the flagrant behaviors |ike echolalic and spinnings
and all that, tend to cone a bit later anyway. In
typical, typical autistic children -- as well as
regressives.

Q And in that six to eight weeks, what was the
measl es virus doi ng?

A -- in ny postulate, it was in the brain.

It was, it's not doing anything because viruses don't
do things, but the brain was reacting to it -- in sone
cumul ative way inpairing function, perhaps in the way
| descri bed.

Q -- Perhaps in the way you descri bed over a
course of six to eight weeks, it manifested itself.

A Since I'maccounting for in nmy particul ar
nmodel for autistic systenms by overactivation of
glutamate, then it's logical to suppose that as the
synpt ons appear |'m assum ng an underlying excitation-
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1 i nhi bition bal ance change
2 Q How | ong does that process take? Should it
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take six to eight weeks?
A There's no way of knowi ng. W don't know

enough about this to be able to make that kind of tine
prediction.

Q Is it because no one has studied this?

A No, no, no one has studied it to ny
know edge.

Q So in Mchelle Cedillo's case it was what,

t hree days?

A In her case she had these fevers. She had a
different onset wwthin a week and that was dramatic.
Most of the children |I'm aware of take |onger than
that sone -- a good bit |onger.

Q So for the autismto show up after MVR?
I'msorry.

For the autismto show up after MVR?
Yes.

Do you have an outer [imt?

> O » O »r

| don't have a limt. [I'mjust aware of a
nunber of such children and, and you typically find it
presenting after two or three nonths. You see, it's
al so a function of when people find it and when it's
taken seriously because you're aware of how hard it is
at the time for people to figure out what's goi ng on,
but ny inpression is that it would typically be about
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2 Q And this typically, why do you say that?
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VWhat's it based on?
A The basis is, it's not based on, the basis
is -- cases of which |'ve been aware.
Q Ckay. So it's based on cases that you' ve

seen that you've devel oped an idea of what you woul d

expect .
A Ri ght .
Q It's not based on your postulate itself?

A No. My postulate isn't sufficiently
detail ed and docunented to be able to give that kind
of tineline.

Q Shoul d, under your postul ate, the synptons
first appear as soon as the virus is in the brain?

A | couldn't say that. | don't know -- that.
We don't know enough about that.

Q Because it's a postul ate.

A See, it's even, between the MVR and the
first synptom what's the virus doing? Either it's,
it may not even be in the brain naybe harbored
el sewhere, and it reaches the brain at that point, or
it may be in the way and sit there quietly as happens
antecedent to MBE and SSPE. And elicit a reaction.
These are vari abl es beyond certainly nmy understandi ng
and maybe beyond ot her people's, too, at this tinme.

Q So your expectation is not based on bi ol ogy,

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 328 of 375

532B
KI NSBOURNE - CROSS
1 it's not based on neurology, it's based on seeing
2 t hese cases that you've revi ewed, your expectation of
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the timeline?

A Yes. My expectation of when autistic
regression occurs relative to vaccination is based on
clinical experience -- absolutely.

Q The clinical experience and we di scussed
this last tine, that was your review of the cases for
litigation.

A My review of cases, in the British case, a
| ot of cases, and seeing sone of themand being in
charge of others. And actually, I'mtrying to
renmenber a very senior epidem ol ogi st who is a nenber
of the group put together, an article on the onset,
on, on these tinelines. And |I'msure |I'minfluenced
what I'mtelling you by what he found.

Q An article?

A Yeah.

Q You don't nean sonething that's published?

A Well, | don't know, | think it may have been
published. And |I'm about to say his nane began with
"W and he's died since then. He was Canadian. |
feel foolish, but | could nmake a search of it for
this, for youif the Court would |ike ne to.

Q And hi s epidem ol ogy woul d have been based
on the cases that you were reviewing for litigation

A I'"mnot, yeah, | think he was basing hinself
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1 on -- over 1,000 cases in British litigation -- and he
2 may have put it together fromthat or from ot her
3 sources as well -- it's been years since |'ve | ooked
4 at it but I may have it in nmy files, and I will be
5 glad to ook for it.
6 Q But from a biological, mcrobiological or
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neur ol ogi cal standpoint, you don't have any
expectation? You can't, you can't --
A | don't have any a priori expectation based
on, based on ny ideas of pathogenesis.
Q Can you tell ne all the factors that lead to

your opinion here that, all the factors in this case
that led to your opinion that MVR causes autisn®

A Okay. W have the child who was heal thy and
devel oping normally -- normally until the MVR was
gi ven, who began to show signs of, of regression into
autismwithin what | take to be the approxi mate
interval we just discussed.

Q The six to eight weeks.

A No -- two to three nonths.

Q Okay two to three months. Ckay, so you're
expanding it beyond this case. It would be two to
t hree nont hs.

A Right. And who had at the sanme tine or
close to then, also gastrointestinal disturbances he
didn't have; he had di arrhea, which was descri bed as
quite striking -- before -- he had, what was taken as
evi dence of, clinical evidence of inflammation of the
gut by a gastroenterol ogi st and a biopsy which it was
consistent with but ultimtely inconclusive with
respect to the presence of vaccine virus nmaterial we
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1 had the finding of the genonmic material in the
2 cerebral spinal fluid. And | think there was sone
3 i nflammatory markers too, but | think, basically, |
4 told you the, the main,
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the mai n supports for, for my opinion.

Q And you al ready di scussed the genom c
mat erial and the CSF and what woul d happen if we
renoved t hat.

A If we renmoved what ?

Q If we renmoved the genomc material in the

CSF, you' d have a problenf

A Oh, if you renpved it, then | would not, |
would like to at |east know that was this gene
material in the gut, or the blood, or, ideally in the
CSF. It doesn't have to be in the CSF. In fact , in
Cedillo she didn't have a spinal tap so we don't know
if was in CSF, but | would need this neurovirulent
virus to be present in a child who manifested a
condition which is it can't be explained, unexplained
encephal opathy potentially caused by a virus and guess
what, the virus is present in the body.

Now i f there's no finding of any virus, then
the only way | could arrive, because that's it, there
are two ways of not finding virus. One is it's not
there and one is you didn't test for it. And so, if
it wasn't found at all, that would weaken my opinion
certainly. If it wasn't tested for, then | would | ook
at ot her cases which were nore conprehensively
i nvestigated and determ ne whether the case | was
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reviewi ng was sufficiently |ike themon other grounds
for me to arrive at the sane opi nion w thout that

evidence. But that's hypothetical at this tine

because |, that's not the exercise |'ve attenpted at
this point.
Q I"msorry, I"'mgoing to need to get a drink

of water and |'d suggest you get the same. W' ve been
talking for a while.

A Yes, yes. Sorry, |I'mtenpted to say cheers,
but it may be out of place. Yes, sir

(Laughter.)
Q | hope you're not going to be going too nuch
| onger, but | know that | was losing nmy voice and |'m
sure that you're having the sane problem If the
person wasn't normal, you said normally devel oping
beforehand, if there was evidence that they were not
normal | y devel opi ng beforehand, would that change your
opi ni on?

A Al right, let me be very clear about that.
There's two ways of not normally devel opi ng. One way
i s showi ng suspicious signs of an incipient ASD, and
another one is having trouble with mlestones. These
are the two and they're different.

If the child were showi ng evi dence of an
energing autistic disorder beforehand, then | would
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child happened to be slow at sitting up or crawing or
turning over or something, that would influence ne
less if at all because children who devel op slowy
are, |'m presumng, not imune to having the sane kind
of catastrophe
In the case of Colten, his mlestones at age

one year were nornmal, therefore, he's always been
normal up to that point. |In other words, you can't be
abnormal at four nmonths and normal at six nonths and
abnormal at eight and normal at a year. |If you got
there at, you know, if you got there at a year, you
got there.

Q No, | understand. What you're saying is if
there's evidence that | ooked Iike the devel opnent of

an ASD prior, then --

A That woul d gi ve ne pause, absolutely.

Q You mentioned gastrointestinal inflanmation.
A Yes.

Q In this case it was possible ileitis, |LNM

Wul d you want to see that?

A This, this was, you know, discussed in
detail with Dr. Bradstreet. | amnot actually basing
myself, ny opinion on that. | nentioned it to answer

your questions, but that's not a --
Q So -- whether or not that was there, that's
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1 not --

2 A | think if it, it if was truly
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sel f- consistent, but you know, it's not particularly
-- in other words, | don't believe that every case of,
of autismwhere the neasles vaccine virus is a
substantial factor necessarily shows a clear
enterocolitis.

Q If we were to have a case where you have a
normal devel opnment bef orehand, regression within two
to three nonths of the MVR, gastrointestinal synptons,
but no genonmic material recovered out of the
gastrointestinal, | should say to be clear of
gastrointestinal inflanmation, but no recovery of
genonmic material fromthe CSF, or, fromthe gut --

A So fromthe CSF or the gut.

Q Yes, no genom c materi al

A From the gut.

Q O the CSF.

A Ch, or.

Q Woul d your opinion change? Wuld you in
that case and that sort of case would you offer
opi nion --

A In, in that case, at this stage | would not
offer an opinion. Now I|I'moffering an opinion in a
proceedi ngs at a certain stage which I think has
something to do with setting up sone paraneters or
don't want to preclude later on offering such an
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Q Ri ght, in case sonething el se develops in
the science or sonething like that.
A Correct, correct.
Q Ckay, | understand. But at this point --
A | would normally --
Q -- normally devel oping regression within two

or three nonths, these are sone of the key factors for
you normal ly, but we don't have genom c material from
the gut or the CSF, you're not concluding that in that
i nstance the MVR caused --

A | personally would not, evidence of that
kind woul d not have risen to any level that | require,
which is different fromthere being no evidence. |
regard that as evidence, but not up to the criteria
that I'm | amset by the Court.

Q | really am al nost done, Doctor. You had
menti oned that you serve on editorial boards. Wich
editorial boards do you currently serve on? Wich
publi cations?

A | think the ones, do you have ny list with
you?

Q No. Is it in your CV which ones you're
currently on?

A Yes. In ny CV 1 distinguish between current
boards and previ ous ones.
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front of me. Have you ever served on an | RB before?
On an | RB?

Yes.

Bef or e what ?

Well, at any point.

I amthe chair of our University IRB

kay.

> O » O » O >

Yeah. The answer is yes, before and now --

Q What woul d you require before you would
approve a study that called for a spinal tap in an
i nfant.

A I"'mthinking. | understand the question
There are several conmponents to that. The first
component would be that it asks a scientifically
legitimte question. And the second conmponent woul d
have a, a lot of attention goes to infornmed consent.

I would regard it as com ng under the category that's
defined by the, by the law as a mninal, mninmal risk.
W tend to not to like to say that sonething is no
risk because life isn't like that. But there is a
m nimal risk category and spinal tap generally, unless
there's special circunstances, cones under that, under
t hat headi ng.

Unl ess there were contraindications, for
exanple, that the child was uncontrollable, would have
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2 ci rcunst ances under
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whi ch one woul d question safety, but by and | arge
regard spinal tap as a, as an innocuous procedure
whi ch residents and nmedi cal students do and it's done
all the tinme.

So |l would find a legitimate scientific
pur pose plus appropriate arrangenents for
confidentiality and informed consent to be sufficient.
And | expect that the Vargas group got their |IRB
approval on, on such grounds.

Q |'"mjust wondering in general. | wasn't
even thinking of the Vargas article on this. |'m
wondering in general, to performthis procedure on a
child for a study purpose, you would approve it even
if it wasn't nedically indicated for sone other
reason, just for the study purpose?

A Well, | thought that there is a nedical
reason for doing, for doing a spinal tap. You're
tal king about in this kind of case, | would assune?

Q Actually, | --

A Maybe | m sunderstood you. Do you nean
spi nal taps on normal chil dren?

Q Yeah, well --

A | wouldn't, no, I, sorry. | wasn't in favor
of spinal taps on norrmal children. | think obviously
one needs to get controls for studies |ike, or the
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1 kind that interests us. And what one would do there

2 would be to solicit a comm ssion fromthe doctors
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clinics in some hospitals doing, routine spinal taps
for unrelated conditions, noninfectious |ike headache,
for exanple. And ask whether on could collect those
fluids and, and test them

Q You have an affiliation with The New School

in New York.
A |'"msorry?
Q You have, I'msorry, you have an affiliation

with The New School in New York?
A | am a professor there, yes.
Q Since we tal ked in June, how many | ectures

have you given there?

A How many | ectures do | give there?
Q How many have you given since we talked in
June?
A Did you say |l ectures?
Yes.

Oh, the senester began right after Labor

Day. | teach two classes a week, so | give a m ninmm
of two lectures a week and | guess, how many weeks has
it been? Eight, I don't know -- so | guess about 16.

Q What were those | ectures on?

A They're the course I'mteaching currently is
I ntroduction to Neuroscience, so |I'mlecturing on, |
begin with the neuron, the synapse --
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Q It's a basic course? Introduction to
Neur osci ence?

A Right, right. |'ve gotten up to notor
control and learning --

Q Okay. Have you given any tal ks since we
spoke in June on autisn®
Any thoughts to?
Any tal ks, any |ectures.

Ch, you nean public, like --

o » O »r

Yes, presentations to professional neetings.
Have you attended any professional neetings on autisnf

A No, actually.

Q "' msorry?

A | haven't, no.

Q Have you ever given a |lecture on measles
virus that that would be the topic of |ecture?

A No, actually, no.

Q You nmentioned at a neeting that was held in
Washi ngton right about the time we had the, or earlier
when you talking with M. Powers, he asked you a
question about a neeting that was --

A A neeting in Washi ngton?

Q Yeah. A neeting that was held, | think he
said in Washington, it nmay not have been in
/1
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Washi ngton. But a neeting that was held to discuss
the environnental factors and autism

A Ch, | wasn't at that.

Q Ckay.

A | was away at the tinme, and in fact I had a
col | eague who went but | didn't go to it.

Q Were you invited?

A No.

Q Renenber Dr. Fombonne testifying?

A | remenber neeting himwhen he was --

Q | think he had to |l eave at some point to
attend that neeting.

A | didn't -- well, | said hello to him shook
hands before then.

Q And you say that currently about 20 percent
of those who are diagnosed with autism are regressive
cases.

A The figure that's given is 20 to 30 percent,
that's the general figure given

Q What was the figure say, ten years ago?

A I think much the sane.

MR, MATANCSKI: | have nothing further at
this tine.

THE COURT: Dr. Kinsbourne, | have just a
few questions for you.
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THE WTNESS: Yes, ma' am

THE COURT: First off, 1'd like to start
with this article you nmentioned by Paul Dykken --

THE W TNESS: Yes.

THE COURT: Can you describe what type of
article this is? 1Is this an investigatory study, a
review, an editorial?

THE WTNESS: |'m enbarrassed to say, | have
it wwth me, but | failed to find it. But I can
certainly hand it over to the Court in whatever
appropriate fashion. But yes, | began to tell you.
It's areview. Here are the specifics. Paul Dykken,
as | nmentioned is an authority on SSPE, he at sone
point, he canme to join the group in England and had
the opportunity to exam ne a nunber of the children in
t he cohort and he drew his own concl usi ons,

i ndependently of --

THE COURT: The litigation?

THE WTNESS: The litigation, about what he
was seeing and cane to the conclusion that what he was
seeing was a previously undescribed neurol ogi cal
di sorder due to a neasles vaccine. And in this short
article, he contrasts SSPE which is his topic with
this, as he thinks, new and different nmanifestati on of
measl es infection of the brain.
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registry of some sort?

THE WTNESS: He is the, in charge of it.
He's the chief of it, he's very well known in the
field.

THE COURT: |Is this a governnental registry
or a private registry?

THE WTNESS: Ch, gosh, I, | don't know any
nore than that about it.

THE COURT: Ckay.

THE WTNESS: He's a senior reputable
i ndi vi dual .

THE COURT: Al right. You described in
your theory of how the neasles virus interacts with
the brain and you tal ked about sone of the findings in
the Vargas autopsy and CSF studies. There are three,
at least three other anatomic issues that |'ve seen in
the literature identified as associ ated, brain anatony
associated with autism And the Purkinje's cel
| oss --

THE W TNESS: Yes.

THE COURT: -- a problemw th m nicol umar
devel oprent and linbic system Do you agree that
those three are all associated with autismin autopsy?

THE WTNESS: Yes. | actually nentioned the
first, | mentioned the Purkinje's cell loss and the
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descri bed, | think Buxtehude (phonetic) is the nane of
the investigator (phonetic), it's as you probably
know, the gray matter lines the outside of the cortex,
but the cells are actually nmuch | ess distributed
(phonetic) in their columar arrangenment and you have
a nested situation where mnicolums make up

macrocol ums and so on. It's just howthe brain is
organi zed and this particular set of investigators

poi nted out that the mnicolums were anonal ous in the
organi zati on.

THE COURT: Ckay.

THE WTNESS: | don't, | didn't draw further
conclusions. | actually seemto renenber, |'m not
sure of this, that they are, did discuss sone possible
functional inplications of that and it may well, it
may have been that they did think that a certain
anount of disinhibition or overactivation was part of
it, but I'd have to go back and read the article
agai n.

THE COURT: You indicated that
you' d nmentioned the Purkinje's cell loss. Can you
tell ne howthat fit into your theory again because |
apparently mssed it?

THE WTNESS: The excitotoxic potential of
the glutamate was a topic --
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THE COURT: Ckay.
THE WTNESS: -- and | was pointing out that

whereas in nore severe acute conditions excitotoxicity
woul d destroy neurons and -- but here the only
evidence really consistent with excitotoxicity was the
lack of Purkinje's cells. And we do know t hat when
glutamate is excitotoxic, the Purkinje's cells are the
nmost vulnerable to that. So that's sort of fits

wi t hout bei ng concl usi ve.

THE COURT: So it fits in that they're
m ssing and apparently sonet hing destroyed them

THE WTNESS: That is nmy interpretation
yes.

THE COURT: O they never existed.

THE WTNESS: Well, that's anot her
interpretation. You see, you can't really tell.

THE COURT: GCkay. Do we see any evidence of
the death of Purkinje cells in autopsy or do we see
that they're just sinply not there or they're in
reduced nunbers?

THE WTNESS: As far as | recall -- | hope
I"mgiving the correct answer, that the counts are
sinmply sparse but whether so nmany years |ater you can
concl ude anything nore -- | don't know.

THE COURT: Now the information about the
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2 probably occurring during gestation?
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THE WTNESS: Well, that was the, that was
the original idea when Baunan and Kenper were the
first people to do autopsies and really exam ned t hem
well, meaning let's spend six nonths on the brain --

THE COURT: Ckay.

THE WTNESS: -- at that point. And they
felt that the organization, that the, sone of the
things they saw suggested a di sturbance in gestation.
And | think that may have been in case. However, |
al so gave a reference, C aranello, in ny Cedillo
article which said that those very appearances are
ones that you get postnatally -- now |'mnot an expert
in pathology or histology so | can't really say, but
it does strike ne that there are a number of
condi tions where autismclearly is not congenital.
Landau-Kl effner -- they have to be nore than three
years ol d and becone autistic. Certain encephalitic
cases have been presented. So it may well be nore
likely that many of these cases arise during
pregnancy, but | don't believe they all do.

THE COURT: And |I'mnot challenging that --

THE W TNESS: No.

THE COURT: -- that statement. |'mjust
asking how the linbic systemfindings fit in with your
t heory.
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1 THE W TNESS: Ri ght.
2 THE COURT: Those described by Bauman and
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Kenper and ot hers.

THE WTNESS: Just to, perhaps to suppl enent
slightly, the linbic systemincludes the hi ppocanmpus
and anygdal a. Rubestein and Merzenich, in talking
about excessive glutamate, as | recall, actually refer
to a sparcity of synapses and dendrites in the
hi ppocanmpus and related to their, to this excitation
i nbal ance so that could, if that's the case then it
happened when the inbal ance occurred.

THE COURT: Now the Rubenstein article
have is not a study of its own, it's a review and
postul ati ng hypot heses.

THE WTNESS: Correct.

THE COURT: So it's |l ooking at the evidence
that's out there and sayi ng maybe this, nmaybe that.

THE WTNESS: Correct.

THE COURT: So we are tal king about the sane
article.

THE W TNESS:. Absolutely.

THE COURT: Ckay. And the final question
have has to do with a followup on sonething M.

Mat anoski asked you. And he tal ked, asked you
initially about brain changes and how the brain
changes frombirth through i nfancy and on into
adul t hood. And basically you agreed with himthat the
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be in serious trouble.

THE W TNESS: Enornously, yes, yes.

THE COURT: Ckay. W heard sone testinony
in the Hazl ehurst case from a neurol ogi st nanmed Dr.
Rust who testified that at certain points in
devel opnent of a child or an infant, that a part of
the brain that has been controlling behavior, notor
skills, sonething, shifts control to another part of
the brain. Do you agree with that?

THE WTNESS: Yes, it's called
encephalization, if that's what he was tal ki ng about.
And the particular exanmple that's quoted, which was
presented by a fanmous researcher, Patricia Gorman
(phonetic), was that in the very young child doesn't
really have a functional the cerebral cortex yet. It
isn't nyelinated. So typically, that really it's the
basal ganglia which are the highest |levels of the
nmot or system and control behavior, which is after all,
motor activity. And then there cones a tinme when the,
the frontal cortex which is connected to the basa
gangl i a becones functioning. And then, and by
encephal i zation the frontal cortex takes over fromthe
basal ganglia and assunes control. That's a construct
that's been quite a while in neuroscience.

THE COURT: And it's generally accepted.
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THE COURT: Al right. And ny final
question has to do with Colten's case in particular.

THE W TNESS:. Yeah.

THE COURT: And that is if we renove, again
taking the hypothesis that there is no neasles virus
in the cerebral spinal fluid, what signs or markers of
brain inflammation exist in Colten's case?

THE WTNESS: Only the few that Dr.
Bradstreet brought to the Court's attention.

THE COURT: And that would be the nyelin
basic protein.

THE WTNESS: Protein, and again neopterin
per haps.

THE COURT: Ckay.

THE WTNESS: | don't have strong feelings
about that, but in answer to your question, that's al
really that | can perceive.

THE COURT: And so the MBP was very high at
the time it was taken, but we have no idea of know ng
what it was earlier.

THE WTNESS: Right, so it is consistent but
not di agnostic of that.

THE COURT: GCkay. And then the neopterin --
| evel s were not taken until nuch later --

THE WTNESS:. Right.

Heritage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 128 Filed 03/17/08 Page 363 of 375

552B
KI NSBOURNE - CRCSS

1 THE COURT: At a tine when Colten was
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i nproving, in fact

THE WTNESS: Yeah, yeah --

THE COURT: Intellectually functioning well,
al t hough there nay have been sone behavi or
difficulties.

THE WTNESS: Correct.

THE COURT: But no other signs or synptons
of inflanmation that you can think of in his record?

THE WTNESS: The inflammation | was talking
about --

THE COURT: Yes.

THE WTNESS: -- | don't, it doesn't cone to

THE COURT: GCkay. Go ahead, M. Powers.
REDI RECT EXAM NATI ON
BY MR PONERS
Q And on the one hand |'d Iike to say | have
just a couple of questions, but it's nore than that.
I hope it's not nore than a few m nutes because |
understand we are right up at 5:00.

Dr. Kinsbourne, | want to cover severa
different areas with you here. One is talking
specifically about Colten Snyder's nedical condition
after he got his MVR If you recall, M. Matanosk
had a | ot of questions about the onset of synptons.
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You recall in preparing your report and preparing to
testify, reviewi ng Colten Snyder's nedical records

A Yes.

Q And you saw Dr. Bradstreet's testinony where
t hose nedi cal records were reviewed and even sone were
put up on the screen.

A Yes.

Q And under st andi ng that when you were being
asked questions by M. Mtanoski, the records were
neither in front of you nor on the screen, | wanted to
just ask you a couple of questions about the record to
see if these were consistent with what you did see in
preparing to
testify.

A Yes, sir.

Q Okay. Is it consistent with your nmenory of
the records in this case, that within 13 days of
receiving the MVR vaccination Colten presented at the
hospital with a report fromhis nother that he was
fussy, crying, screamng, screaning at night and not
sl eepi ng through the night 13 days out?

A Yes.

Q Is that consistent?

A That is, yes.

Q Ckay. And that within 31 days he presented
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again at the hospital and was admitted to the
hospital. Do you recall the discussion about the
admi ssi on?
A Ri ght .
Q Do you also recall the note that the doctor

made on his hospital adm ssion, not on his chart note,
but on the hospital adm ssion 31 days post MVR that
by that point Colten had undergone a mental status
change? Do you recall that note?

A Yes.

Q And then right around that tinme, the
Menori al Day weekend, you recall the testinony of
fam |y nenbers and caregivers that he was | ethargic,
had stopped meki ng eye contact, had stopped
interacting, and all of that testinony. Do you recal
hearing all of that?

A Right. | mentioned the |lethargy but you
filled in the other details which you reninded ne of.

Q So all of that happened within 31 days. And
the presentation of those synptons within 31 days of
the MVR, I'massunming, is conpletely consistent with
your theory of the excitatory inhibitory process
that's triggered by the neasles vaccine in the brain.

A Oh, it certainly is.
11
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Q G eat.
A Yeah.
Q Moving on to a couple of other questions,

I"mactually going to get nore specific to this before
I tal k about sonme of the general ones. Early in the
cross-examnation by M. Matanoski, a fair anmount of
time was spent on a slide that Dr. Bradstreet had
presented. You recall that --

A Yes, sir --

Q Now that's a slide that as far as you know
was prepared by Dr. Bradstreet to describe the
clinical course of care that he provided to Colten
Snyder.

A Well, he, he specifically used it to explain
why he did what he did as a treating physician, yeah.

Q And at no point were you ever relying on the
material that was presented in that slide to reach
your opinion on causation, either generally or
specifically --

A Ch, i ndeed not.

Q In fact , you couldn't have because t hat
slide was just presented to everybody as part of a
Power Poi nt presentation a couple of days ago.

A Correct.

Q So all of your work on devel opi ng both the
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general causation theory in these cases and the
speci fic case, were independently of whatever Dr.
Bradstreet m ght have been thinking of, either in his
course of care or to the extent that he was devel opi ng
hi s own nonexpert, nontestinonial opinions on
causation, your opinion is devel oped conmpletely
i ndependent of that.

A That is the case.

Q And doesn't rely on that at all.

A At all.

Q You recall a line of questioning that, later
in the cross-exani nation, about whether various
| evel s, what started off as questions about copy
nunbers, high copy nunbers being equated with nore
severe synptons and then was refocused to, as |
under stood the questions, to be saying if he had nore
virus in the CSF or virus in the brain, would you
expect the synptons to be nore severe. Do you
remenber that |ine of questioning?

A | do.

Q Okay. Nowit's fair to say that in any case
of autism spectrumdisorder there are possibly a
nunber of factors involved, is that right?

A O course.

Q And across the range of presentations,
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within the popul ation, people with auti smhave a very
wi de range of synptons, correct?

A Yes.

Q A great diversity of the severity of those
synpt ons, correct?

A Yes.

Q And in the mx of the synptons and in the
onset of the synptons, correct?

A Al'l those things.

Q So given that presentation of diversity
within the autistic population in terns of synptons,
woul d it be reasonable for you to conclude that even
given the exact same viral |oad across a popul ati on of
autistic children, you would see a variety of
synpt ons?

A Well, yes and I did conclude as such in, in
our discussion

Q And | just wanted to nake that clear,
because you woul d al so see a diversity even in the
onset of the synptons, correct?

A Ri ght .

Q And you woul d expect to see given the
diverse nature of autism you would expect to see
diversity of synptons even given a group of children
with the sanme, call it viral |oad or copy nunber,
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correct?
A One woul d expect that.
Q It's entirely consistent with the nodel of

autismthat we know outside of a viral postulated
nmodel . There was also a |ine of questioning about
what your opinion, the various pernutations that your
opi ni on m ght go through based on the appearance or
nonappear ance of measles virus in a variety of
sanples. | just want to make sure | get to the heart
of what you were saying and apply it to this case.

The absence of neasles virus whether it's in
the gut -- whatever evidence there is, just assume
there's no neasles virus at all. The absence of
measl es virus doesn't preclude the existence of a
neuroi nfl ammatory nodel that creates autistic
synpt ons, does it?

A Ch, no. | never suggested that. |It, it's
rel evant to determ ning what the, what the cause of
the neuroinflammation is. Also, | mght say absence
of something on a test doesn't nean to say it's not
there. And I, it's not that, this is not engineering,
you know. It could be there another tinme, and so it's
probabilistic, it's a matter of degree.

Q Yes, and | just wanted to nake sure that the
mechani sm you' re describing --
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A Yeah.

Q -- neuroinflanmati on and t he dysregul ati on
of the excitatory and inhibitory process, that
mechani sm can be present absent the neasles virus.

A Absolutely. | was describing the nmechani sm
separately and | pointed out that there's nore than
one cause of neuroinflammation. There could be other
causes for autismby this very same nechani sm

Q And as tine passes by, even if there is
measl es virus, it may not be able to be detected
directly through spinal fluid, through blood, through
gut, anything. There nay over tinme be the devel opnent
of net hodol ogi es and technol ogi es that all ow surrogate

mar kers to all ow sonebody to reliably conclude that

there is in fact persisting neasles virus. |s that --
A Ri ght.
Q -- something that's fair to expect?
A One woul d certainly hope so, other than to

spi nal tap everybody

Q And certainly your opinion on causation
where there's a proposition that the neasles vaccine,
or any vaccine for that matter, that results in
persistent infection, you' re open to a theory that
woul d i nclude other ways of detecting the virus rather
than through tissue sanples, spinal taps and that sort
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of thing.
A Yes, | agree with that.
MR, PONERS: OCkay. That's everything that
had on redirect, Special Master.
THE COURT: Thank you. M. WMatanoski ?
MR. MATANCSKI: Thank you, ma'am
RECRCSS- EXAM NATI ON
BY MR MATANOSKI
Q One last point, Doctor. Do you know of any
surrogate tests that are in the process to be
devel oped to identify neasles virus?
A No.
Q Paul Dykken, is that a letter that he wote
because we saw sonething in Cedill o.
A Did | submt it --

Q No. It canme up at the very end of the

trial, as | recall. | was just wondering if it's the
sane -- some sort of letter.

A It was an editorial in a journal. Actually,
it was an editorial discussion. It wasn't a letter,
no. It was, it was an article --

Q Was it specul ati ng about what m ght be
happeni ng based on --

A I don't think he felt he was specul ating. |
thi nk he thought he was describing a rather inportant
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devel oprent i n neurol ogy.
Q Based on what was happening in the U K
litigation, Dr. Wakefield --

A This has nothing to do with Dr. Wakefield.

Q I thought he nmentioned it in his --
A Ch, no. Let ne be clear about it. If Dr.
Wakefield had never existed, | would never have net

Dr. Dykken in England. However, he saw chil dren under
the unbrella of the, of the British case. He
ultimatel y was not one of the people who gave an
opinion. He didn't play an active role. It was

hel pful to have himthere.

But he made his own observations on these
children, which he didn't necessarily discuss with Dr.
Wakefield or anybody and he wote this article. And
I, as | said to the Court, | do have it and --

Q Al right. 1'mjust wondering if it's the
sane one because that was an editorial that came out
before the expert reports, | believe, before the
expert reports were filed in the UK litigation and
certainly before that litigation was underway.

A I may not have seen it then, though.

Q And since that tinme, there's nothing nore
fromDr. Dykken, is there?

A Not that |'ve heard. | haven't talked
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to himsince. That's all |I'maware of.

Q Not hi ng about the hypothesis that he had in
that editorial. | think he called it MNE, he said
it's sonmething --

A Yes, he --

Q -- I"ve just cone up with, -- I'mgoing to
call it MNE

A That's the acronymthat he used. 1 don't
know whet her he's done a foll owp investigation or
published it since then. | haven't cone across it.

MR, MATANCSKI :  Thank you.

THE COURT: Al right. 1s there anything
el se we need to take up on the record today?

MR. PONERS: No, Special Mster. For
pur poses of our case in chief, we would excuse Dr.

Ki nsbourne and as with all of our w tnesses reserved
himfor rebuttal if needed.

THE COURT: Certainly. Al right. Thank
you very much, Dr. Kinsbourne. W'IlIl reconvene then
at 9:00 a.m tonorrow norning

(Whereupon, at 5:12 p.m, the hearing in the
above-entitled matter was adjourned until Novenber 7,
2007, at 9:00 a.m)
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