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1027
PROCEEDI NGS
(9:02 a.m)
SPECI AL MASTER HASTI NGS: To those listening
at honme, we are ready to go up here on the bench.
(Pause.)
SPECI AL MASTER HASTINGS: Are we going to
start with Dr. Kinsbourne's testinony, | assune?
MS. CHI N- CAPLAN.  Yes, sir.
SPECI AL MASTER HASTI NGS: Doctor, please
take the w tness stand.
Are you ready to go, M. Chin-Caplan?
MS. CH N- CAPLAN: | am Special Master.
SPECI AL MASTER HASTINGS: Al right. Dr.
Ki nsbourne, could you raise your right hand, please?
Wher eupon,
MARCEL KI NSBOURNE
havi ng been duly sworn, was called as a
wi t ness and was exam ned and testified as foll ows:
SPECI AL MASTER HASTINGS: Al right. Go
ahead, Ms. Chin-Capl an.
M5. CH N CAPLAN. Thank you, Special Master.
DI RECT EXAM NATI ON
BY M5. CHI N- CAPLAN
Q Coul d you kindly state your name for the
record, please?
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KI NSBOURNE - DI RECT

A Mar cel Ki nsbourne.

Q Dr. Kinsbourne, would you give the Court
your current business address?

A 158 Canbridge Street, Wnchester,
Massachusetts.

Q Doctor, will you give the Court a brief
description of your educational background from
col | ege?

A Yes, ma'am | was educated at Oxford
Uni versity in England, and | went to Oxford University
Medi cal School and Guy's Hospital in London for
t rai ni ng.

After | got ny British equivalent of the
M D. degree, | went into postgraduate training and
speci al ti es.

SPECI AL MASTER HASTI NGS: Doctor, can you
maybe nove both nicrophones a little closer to you?
The snmall one as well. As close as they'll get.

And speak up as well as you can so the people
listening in by phone conference can hear as well.

THE WTNESS: Yes, sir

SPECI AL MASTER HASTINGS: |'msorry to
interrupt. Go ahead.

THE WTNESS: | undertook training in
medi cal specialties centered in pediatrics and

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT
1 neurol ogy. The period of training in England at the
2 time was longer than it is in this country. It was 11
3 years.
4 At the end of that period of 11 years of
5 training | obtained a university |lectureship at Oxford
6 Uni versity in experinmental psychol ogy, which has been
7 t he basic science on which I've relied in the course
8 of ny nedical career
9 Fromthere | noved to Duke University
10 Medi cal Center where | was appoi nted Associ ate
11 Prof essor of Pediatrics and Neurol ogy and chief of the
12 Di vision of Pediatric Neurology. | was there for
13 seven years and then noved to the University of
14 Toronto and the Hospital for Sick Children where | was
15 Prof essor of Pediatrics (Neurology).
16 After six years in Canada, | nade the
17 decision to no longer work in the conventional faculty
18 fashion in terns of service, teaching and research
19 but to concentrate on ny research program which by
20 that tinme had becone significant as is reflected by
21 the publications in nmy curriculumvitae.
22 So instead | got an appointnent at a
23 research institute, the Eunice Kennedy Shriver Center
24 in Valtham Mssachusetts, which is dedicated to
25 st udyi ng devel opnental disabilities and nental
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KI NSBOURNE - DI RECT

retardation, and | was chief of the D vision of
Behavi oral Neurology in that center.

At that time it was ny responsibility to
secure federal funding for our research departnent,
and | did that for 10 years with nultiple grants from
NIH institutes and ot her agencies and stayed there
until 1990.

Now, in the course of being in charge of
that research institute, | probably did nore clinical
wor k than ever before because we were studying
hundr eds and hundreds, maybe thousands or nore, of
children with attention deficit hyperactivity disorder
and simlar conditions. W were studying them
exponentially in controlled conditions, but | took a
hi story and exam ned every single one of them and I
managed many of them for periods of tinme pro bono.

After about 1991 ny personal invol venent
with patients dropped considerably by nmy own deci sion
so that | only have been taking patients for
particul ar reasons. W' ve followed sone famlies
actually for 20 or 30 years and | see others on
request, but I don't have a regular practice on an
automati ¢ weekly basis anynore.

However, | have naintained cl ose contact
/11

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 9 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1031A
KI NSBOURNE - DI RECT

with the nmedical literature. | have witten chapters
for textbooks, notably the npbst prom nent textbook in
child neurol ogy, Dr. Menkes' textbook, where | have
contributed a chapter on disorders of nental
devel oprment in every one of its seven editions, the
| ast one being 2006.

Until about a year or two ago | gave roughly
mont hly grand rounds at the Boston Veterans
Admi ni stration Medical Center at Jammica Plain in
Boston. They have neetings from9:00 to 11: 00 on
Thursday norni ngs and patient denonstrations. | would
take ny turn with the other coll eagues in
denmonstrating how to exam ne people with brain
injuries, particularly ones affecting higher nental
functions such as nmenory and | anguage and so on.

|"ve al so naintained contact in a nore
specialized way with events in a disorder which | was
the first to descri be and has several nanes, of which
one of themis Kinsbourne Syndrome. Because | was the
first to present that disorder, people often contact
me and continue to do so for advice and information
and |1've kept in touch with the science around that,
which really it's an i mmune nedi at ed neur ol ogi cal
di sorder.

In parallel to this work | have been engaged

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT

in a variety of inquiries which are less directly

bi omedi cal, and ny bibliography refl ects what those
are. 1In 1995, | took the position of, full-tine
position of Professor of Psychology in the New School
Uni versity in New York where it's ny responsibility to
teach the graduate students basically how the brain
wor ks and, particularly with respect to disorders of

hi gh nmental function, of enotion, intellect, nenory

and so on.

And |'ve now been there for 12 years, so | live
in the Boston area. | conmute to New York to do ny
university work. | then go back home and do the

paperwor k associated with that and al so do ny
scholarly work and ny articles and preparing for
presentations at conferences and so on, and then on
weekends | review nedical/legal files.

My involverment nmedical/legally is very
largely with the programat the U S. Court of C ains.
I do consult in some civil litigation. M/ major topic
there woul d be defense work in cases of alleged
subclinical |ead poisoning, and then | have a scatter
of other types of cases.

BY M5. CHI N CAPLAN

Q Now, Doctor, you indicated that you publish
articles?

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT

1 A Yes.
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KI NSBOURNE - DI RECT
1 Q To date, how many articles have you
2 publ i shed?
3 A It's alittle over 400.
4 Q And what was the npst recent article that
5 was published? Do you recall?
6 A Well, the nost recent one actually was a new
7 departure for me. |'ma menber of a group of, an
8 i nternational group of scientists, sone very
9 prom nent, who are interested in sort of bridging the
10 culture gap, the gap between strict science and other
11 intellectual work in humanities.
12 Each year a question is sent to about a
13 hundred of us, and |l ast year the question was what are
14 you optim stic about, and the idea is to let your hair
15 down and speculate, so | listed in nmy CV an entry
16 which is to be found on the internet in which I am
17 optim stic about the possibility that in the future we
18 will extend our lifespan by needing | ess sleep. You
19 can understand perhaps why | particularly would be
20 interested in that, so if you wish to be amused you
21 could ook it up
22 Recently |1've had a publication, an
23 enpirical publication, on the specialization of the
24 right and left hem sphere for positive and negative
25 enotion. | have a paper submitted on the effect of

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT

i nterferon-al pha on visual function in people who are
receiving it as treatnment for hepatitis C
There are a variety. Mst years | have a

nunber of articles, and they are listed in ny
curriculumyvitae.

Q Doctor, you indicated that you' re an author
in the textbook by Dr. Menkes on child neurol ogy?

A Yes. 1've witten chapters for other
t ext books as wel | .

Q And have you contributed to each edition?

A Each edition.
Q What is the current edition?
A Seven.
Q Now, you nenti oned Ki nsbourne Syndrone,
Doct or.
A Yes.
Q Is that true? Wat is Kinsbourne Syndrone?
A It's a neurological disorder of infants

actually age nine nmonths to two years in which
unexpectedly and often abruptly they get into a
myocl oni ¢ state. They have a relentless tw tching of
many of the nuscles of the body in unpredictable
sequence while they maintain full consciousness and
apparently clarity of mnd.

| published ny article on this in 1962. The

Heri tage Reporting Corporation
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1035
KI NSBOURNE - DI RECT

point was, first of all, to differentiate it from
acute cerebellar ataxia, which is another infant
syndrone of notor instability, but actually I
recogni ze as being different fromthis nyoclonic
state, which is nowadays call ed OQpsocl onus Myocl onus
Syndrone, OVS, or Dancing Eyes Syndrone or Kinsbourne
Syndr one.

| inferred that it was inmmune nedi ated
which in fact turned out to be the case, and we
treated the children with ACTH with dramatically
positive effects. |In fact, one could dispose
conpletely of the notor abnormality with ACTH

However, if you |l owered the dose of ACTH
beyond a certain level, which you would like to do
because it's not totally safe, then the disorder would
recur, and then after a few years it, as it were,
burns out, and subsequent to that it does | eave in
nmost cases sone learning disabilities and enoti ona
difficulties. There are permanent consequences.

Just recently | was a co-author on an
article on one of the children that | published in
1962 who was now evidently in his forties, and Dr.
Pranzatelli and other colleagues and I wote about his
current state, which is still substantially inpaired
There was a 43 year follow up

Heri tage Reporting Corporation
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1036A
KI NSBOURNE - DI RECT

Was that 43 year old foll ow up published?
Oh, yes. It's listed in my CV

And you were a co-author on that?

> O » O

Dr. Pranzatelli was the | ead author, and |
was one of the co-authors.

Q Now, Doctor, you indicated that at that tine
it was imune-nedi ated disorder. |Is that still the
current thinking?

A Absolutely. Yes. O course, nuch nore has
been di scovered about it now

Q So for al nost 50 years now this syndrone
that you first discovered was considered to be imune-
medi ated by you and continues to be inmune-nedi at ed
currently?

A That's correct.

Q Doctor, you indicated that you treated these
patients with ACTH

A Yes.

Q Has that treatnment changed significantly?

A No. It's still used. |It's now supplenmented
with other neasures as well, but it still is
recogni zed as being perhaps the nost i medi ately
effective of the treatnents, although one tries not to
keep it going for too long if one can substitute other
agents. So several agents are used, but ACTH

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 16 of 205

1036B
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1 certainly is anmong them
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KI NSBOURNE - DI RECT

Q So for the past 50 years the treatnent that
you instituted is still considered valid treatnment in
the treatnment for Kinsbourne Syndrone?

A Correct.

Q Doctor, you're a pediatric neurol ogist?

A Yes.

Q Was there a board certification avail able
for pediatric neurol ogy when you began practicing it?

A No. Wien | cane to the U S. in 1967, | cane
with British certifications which covered ny
activities in neurology and pediatrics, and actually
Duke University didn't particularly need ne to get
further certifications, but | did need to have one of
the boards so that | could function as a consul tant
fromthe point of view of third party paynents.

So | took the board of pediatrics, which was
the first to come up, in New Oleans in early 1968 --
I renenber the night before |I saw Bonni e and d yde;
that sort of marked the occasion for ne -- and
obt ai ned that certification.

| haven't subsequently been asked by any
enpl oyer to get further certification, so | don't in
fact | have not attenpted the currently existing
neur ol ogy/ pediatric neurol ogy boards that are
prevalent in this country.

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT

Q But you were practicing pediatric neurol ogy
before it was recognized as a subspecialty here in the
United States?

A Yes. | nean, very early. There were sone
pi oneers |li ke Dr. Randol ph Byers in Boston, but it's
amazi ng how that specialty has escal ated

Q Have you been associated with professional
and scientific organizations?

A Yes.

Q Have you been associated with themon a
national |evel?

A "' msorry?

Q Pr of essi onal associations and scientific
organi zations. Have you been associated with them on

a national |evel?

A Well, I'ma nenber of nunerous societies,
and I'ma fellow of quite a few of them |'ve been
president of two of them | don't know if that's what
you mean.

Q Wel I, you indicated you were the president

of two associations. Can you name those associ ations?
A Yes. One is the International

Neur opsychol ogi cal Society, and the other is the

Soci ety for Philosophy and Psychol ogy, and I'm

experted into both of those.

Heri tage Reporting Corporation
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1039
KI NSBOURNE - DI RECT

Q And have you received any speci al
recognition awards fromthese societies?

A Well, actually a year ago | ast February
there was an international neeting actually in Boston
of the International Neuropsychol ogy Soci ety where
they organi zed a synposiumin ny honor in honor of
lifetinme achi evenent, and | have this piece of paper
to reflect that fact.

Q On an international |evel, Doctor, did you
receive a special recognition award?

A I nternati onal Neuropsychol ogi cal Society.
Yes.

Q And your lifetime achi evenrent award was from
that organi zation? |s that what you're saying?

A I"msorry. 1'mlosing you now.

Q Did you indicate that you received a
lifetinme achi evenent award from then?

A Yes, | did.

Q Now, Doctor, have you held any appoi ntnments
in the National Institutes of Health?

A Well, years ago | was policy advisor to one
of the branches of the Neurological Institute, the
Institute for Comunication Disorders, and that's
reflected in ny curriculumvitae.

Q Have you been called to testify before any

Heri tage Reporting Corporation
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1040
KI NSBOURNE - DI RECT
gover nnent al agenci es?
A |"ve testified twice before the Conmittee
for Government Reform
Q Doctor, at sonme point in time were you asked

to review the nedical records of Mchelle Cedillo?

A Yes, ma' am

Q Could you kindly tell the Court the
information that you obtained fromyour review of the
medi cal records?

A The information that | gleaned fromthe
nmedi cal records?

Q Yes.

A Yes. In brief overview, Mchelle Cedillo
was t hought to have devel oped normally for the first
year of her life. Her pediatric consultants, whom she
saw regul arly, found no abnormality in her and nade no
referrals to any special testing or intervention until
she received the MVR vacci nation at age 15 nont hs.

Now, what happened was that seven days after
t he vacci nati on she abruptly had high fevers up to 105
| asting for four days. Then the fever abated
somewhat, but then recurred | think actually on
January 5, 1996, so over a period of about 20 days she
had a fluctuating intense febrile response really nore
than one would normally expect to see after MVR

Heri tage Reporting Corporation
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1041
KI NSBOURNE - DI RECT

vaccine, but in the tinefrane within which one woul d
expect to see fever after MVR vacci ne because it was
the timeframe of the virem a, the presence of the
virus in the bl ood

Ms. Cedillo described both in her affidavit
and to nme in conversation -- |'ve spoken twice to her
incidentally, once | think in 2000 or 2001 when
first reviewed the case and once two days ago when |
went to see Mchelle at the hotel where they are
st ayi ng.

Her not her described that during the fever
Mchelle was irritable. She cried not always
i nconsol ably, but sonetinmes inconsol ably, and when the
fever abated she did not utter any words at all. She
had had a nunber of words before then. She just fel
silent and stayed that way, incidentally, for a |ong,
long tine.

Al so, she no | onger showed any interest in
being held. One can see fromvideos, which perhaps
will be discussed later, of her first year of life
that she was constantly being held and by no neans
arched away or showed anything other than satisfaction
in being held, and that was no | onger the case. She
didn't want to be held. She wasn't interested in
i nteracting, even |ooking at her parents.

Heri tage Reporting Corporation
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KI NSBOURNE - DI RECT

She didn't seemto respond, particularly not
to any sound, particularly not when her nane was
cal l ed, which she had done before, and her patterns of
pl ay changed in that they became repetitive.

Basically she was lining things up or attaching things
in a string, and she would do that over and over.

Finally, of the itens that | recall from
t hose conversations, she had a fixation on Sesane
Street videos, which she wanted to watch over and over
and over and was excited to be watching at any given
time.

Q Doctor, when you revi ewed the nedica
records did you discover that a gut biopsy had been
done on Mchelle?

A Yes, but before | say that | should say that
within two weeks of the vaccination the records
reflect that Mchelle began to have diarrhea, and from
then on she has had various conplications, which
according to the records had to do with inflammtion
of the lining of the gut at various levels. She has
been treated and is being treated for that.

Q Doctor, you indicated that she started to
have diarrhea. Has that diarrhea persisted to this
present day?

A Yes.

Heri tage Reporting Corporation
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Q And has her nother sought treatnment for that

di arr hea?
A She di d.
Q Is that reflected in the nedical records?

A Yes, it is.

Q And does M chelle currently continue under
the care of a pediatric gastroenterol ogist?

A Yes, she does.

Q And in your review of the nmedical records
does M chelle receive treatnment for her
gastroi ntestinal disorder?

A Yes.

Q Do you recall what that treatnent is?

A Wel |, she had Rem cade | renenber, and I'm
sure other agents as well.

Q Okay. And fromtestinony that you' ve heard
now t his week are you aware that Mchelle is currently
recei ving Humra?

A Yes, | amindeed. Yes.

Q And that is fromher current pediatric
gastroent erol ogi st?

A Yes.

Q So, Doctor, when you reviewed these records
at sonme point in tine did you learn that Mchelle had
under gone several endoscopic procedures?

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 24 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1044
KI NSBOURNE - DI RECT

A That's correct.

Q And when you reviewed the records did they
i ndicate that a gut biopsy had been obtai ned and sent
off to Unigenetics?

A Yes.

Q And do you recall what the result of that
gut bi opsy was?

A It was positive for neasles virus.

Q Now, Doctor, you indicated that Mchelle
started to not respond to her name and she didn't want
to be held and she was lining up her toys. Did she
eventual |y receive a diagnosis for her behavior?

A Yes. She was diagnosed as being autistic.

Q Doctor, what is autisnf

A I"'minclined to say that's a good question,
but the current descriptions as it were are children
who have abnormality in three major dommins. They
have | anguage difficulties, sonmetines extending to
bei ng conpl etely nonverbal, and when verbal the
| anguage is deviant in a variety of characteristic
ways.

The child has social difficulties, which
seemat least in part to have to do with |ack of usua
nmotivation to be social with other people. Part of
what we're born with is an intrinsic notivation to
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interact. Babies find it very satisfactory to get
attention fromcaretakers and respond in positive
ways.

It seenms that the human brain is
preprogrammed to look for this, but not in the case of
many autistic children, and of course that disinterest
ininteracting with others precludes themfrom
acquiring skills in interacting with others so they
then are in part unnotivated to interact, and when
they do interact or have to for various reasons are
not good at it.

The third domai n- These are what are called
negative domains with deficits, deficiencies, |ack of
the usual acconplishnments. The third domain is
positive in the sense that characteristic novenents,
movenent patterns that autistic children are apt to
make not always, not all the tinme, but another
characteristic when they do, which are called
stereotypi ¢ novenents

It's very characteristic that whatever these
children do they keep on doing. They are repetitive
in their interests, repetitive in their play, and when
they nmake these novenents these are flappi ng novenents
or whirling novenments which they make.

My own appreciation of it is that they nake
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1 them particularly when they are overaroused and
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1 overanxi ous or overexcited and that actually these

2 movenents aren't so nuch an abnormality as they are

3 the primtive tactic to cal myourself down. 1|'ve

4 witten about that. There's a published article which
5 di scusses this further

6 At any rate in observation one finds these three
7 characteristics. O course there are nore. The

8 children get very upset if anything is changed, even
9 what others would regard as trivial details. When

10 they observe a scene they don't |look at the people in
11 the scene and particularly they don't tend to | ook at
12 the faces, but they |ook off away fromthe faces of
13 peopl e.

14 VWhen they regard objects, they tend to fix
15 on little details on the surface of the ojects, of

16 smal | conponents of the object, rather than as one

17 typically would, the object as a whole.

18 The children are often peculiarly sensitive
19 to certain sounds |like say a vacuum cl eaner sound.
20 That m ght trenendously upset such a child and yet be
21 totally oblvious of other sounds |ike being called by
22 name.
23 Those children who are highly functioning
24 enough to have interests and hobbies tend to choose
25 hobbi es that are notable for their |ack of practical
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1 utility, like dinosaurs. They love to play Legos.

2 They like closed sets of itens or a particular set of
3 know edge |i ke sharks where you can actually naster

4 all of it, and none of it is going to get you

5 I've yet to see an autistic child who has an
6 interest that could be of practical utility other than
7 computer skills, which in a way is a great gift to the
8 hi ghest level children or adults of this kind. So

9 t hey have unusual interests, and at any one tinme they
10 have one interest. They night change it to another

11 one, but after naybe a period of years.

12 There are nore things to describe. It's an
13 incredibly fascinating and rich topic, but let ne

14 suffice that for the nmonment as a description.

15 Q Have you published articles on autisnf

16 A | have published sone articles on aspects of
17 autism yes.

18 Q Doctor, in your evaluation and study of

19 autism have there been any indications of what the
20 cause of autismis?
21 A Well, yes and no. There are none and there
22 are too many. It is as conplex a situation as anyone
23 m ght find in medical science.
24 In my current chapter with ny coll eague,
25 Frank Wyod, on devel oprnental disorders | have an
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extensive section on autistic spectrumdisorder. It's
filed with nmy report.

What is affected there, which is going from
the nedical literature, is that many, many single gene
syndrones, rare syndrones which have autism has a
feature in some cases alnost invariably, in many cases
occasionally, but there's a great list of different
syndrones, all of which are associated to sone extent
with an autistic outcome, and yet the syndrones
t hensel ves are different fromeach other so there
clearly isn't one underlying cause for all this.

Actually, in child neurology that is a
common situation that there are many outcones in child
neurol ogy -- and cerebral palsy is another one, for
exanpl e; epilepsy is another one -- where you have
what's called a functional convergence to a particul ar
outconme, and yet there are many possibl e causes that
injure the brain in such a fashion that that outcone
results.

| think nost people working in the field of
auti smrecogni ze that auti sm has many, many causes.
Now, these recogni zed causes of autism so-called
medically at |least to sonme extent to explain -- not
really explain, but at |east associated with clear
nmedi cal abnormalities other than the autismitself --
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constitute no nore than 20 percent, nmaybe 10 percent,
of all of the children diagnosed autistic.

The great najority are not single gene
cases. There is no doubt that genetic predispositions
to becom ng autistic are very powerful, and that's
been accurately described in literature and |'ve
referenced it in ny report.

However, many people believe that these
predi spositions don't in thenmselves suffice to as it
were condenn the child to becom ng autistic, but that
they interact with certain environnental factors, and
when those environnental factors interact with the
predi sposition, then the autistic syndrome woul d
result.

So what I"'mreferring to here is what is
cal l ed gene environnent interaction, which is a very
interesting growing field at this very tine, a field
of investigation. Final answers are not avail abl e,
but, for instance, just a few nonths ago the Institute
of Medici ne had a special synposium dedi cated to gene
environment interaction and environnental factors in
auti sm

Dr. TomlInsel, the head of the Nationa
Institute of Mental Health, actually referred to that
in the keynote address he gave at an annual autism
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nmeeting that happened not long ago It's called | MFAR,
I-MF-A-R It's an acronym

In the articles | submtted there's an
article by Dr. Martha Herbert, which reflects very
el oquently this growi ng point in autismresearch.

So in terns of the cause of autism what do
we definitively know? Rather little outside the
speci al syndrones. Wat do we to sone extent
under st and, suspect, further pursue and maybe thi nk
likely? Quite a lot.

Q Doctor, to be perfectly clear you spoke of
singl e gene defects. Has the literature supported
that autismis caused by a single gene defect?

A Not at all, but you see the word autismis
m sl eadi ng because it's a conmpendiumtermfor nmany,
many di fferent conditions which haven't had a feature
in conmon, the behavior

Certainly in sone of the syndronmic cases as
wel |l usually children al so have what's call ed faci al
dysnor phol ogy. They have observabl e and neasurabl e
m nor mal formati on of the arrangenent of the features,
for exanple.

The actual genetic abnormality has been
identified, but in the vast majority of autistic
children, 80 to 90 percent, nobody has found a single
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1 gene, and in
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fact it's generally believed that the inheritance is
pol ygenetic, that nultiple genes are involved, not
al ways the sane assenbly in every case either

So there is a powerful genetic el ement, but
it is thought to confirma susceptibility and not a
predestination to autism

Q Doctor, when it's thought that there's a
genetic susceptibility to devel oping autism is that
an indication that every child will devel op autisnf

A No. On the contrary, there's little doubt
that sone chil dren happen not to encounter the
provocative or triggering situation, whatever it is,
and ther's a wide range of possibilities and not
beconme autistic.

Even in identical twi ns who share the same
genonme, not always are both twins autistic, and Wen
they are, not always are they autistic to the sane
| evel of severity.

Q Doctor, you nentioned gene environnenta
i nteraction.

A Yes, ma' am

Q Does the literature indicate that the gene
environmental interaction is a potential cause of
aut i sn?

A It does. There are many references to
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1 exactly that
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fact.

Q So, Doctor, to be perfectly clear, the
thinking in the literature nowis that the individua
has a genetic susceptibility to devel oping autisn? |Is
that true?

A Certainly.

Q And there's sonething in the environment
that triggers the onset of autisn? |Is that it?

A Yes, although I'Il restate it. |In many
cases, and nobody said necessarily in every case, it
requi res what sone witers have called a second hit, a
second event, to realize the potential risk in an
actual devel opnent of the disorder

One has to also renenber that the term
environment is used in a very broad sense, including
the prenatal environnment and the postnatal
environnment, and there are various possibilities being
followed up in both of these tenporal donains.

Q Doctor, when we speak of environnental
causes, are you speaking of things like infection?

A Yes.

Q Met abol i ¢ di sorders?

A Wl |, netabolic disorders would usually be
inherited. They would tend to be genetic, but no one
has really shown inherited disorder nmetabolismin the
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vast nmajority of autistic children.

Wth respect to environnental causes, a
broad range has been and is being | ooked at, including
i nfections, which would be virus infections and
various toxicities.

There are rare but very informative cases
where a child or even an adol escent or adult has had
an encephalitis, in sone cases a herpes encephalitis,
in other cases | think a cytonegal ovirus encephalitis,
and becones autistic at nuch older than the usual age.

O course, there is a condition called
chi l dhood di sintegrative disorder, CDD, where the
child may becone autistic after having been normal for
five or six years, so although autismis heavily
bi ased towards the early parts of life, it is not
exclusively of origin then.

Q Wbul d vacci nes be considered a potenti al
environnmental trigger?

A In my opinion, yes.

Q Doctor, you nentioned that there were
different types of autism Could you describe those
different types of autisn?

A There's a nunber of different ways of
characterizing them The standard one is to talk of
autistic individuals as being on a spectrumwith
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infantile autism the classical syndrone as first
descri bed by Kanner, K-A-N-N-E-R, being at one end of
the spectrumand then the | ess severely affected case,
the Asperger cases, being at the other end of the
spectrum and in between and in parallel there may be
other rare syndrones like Rett Syndrome and CDD, which
I've nmentioned.

There's anot her subtyping, which | think
until recently affected remarkably little attention
for the interest that's init, and that is a
distinction that has to do with the manner of onset of
the disorder. The ngjority of autistic children seem
to in a sense energe or go into or at an early point
becone perhaps nore flagrantly obviously autistic, but
in |looking back one woul d think of themas earlier or
even congeni tal cases.

But there is a mnority which, as |
menti oned earlier, has been estinated at 20 percent
maybe of children who regress, who actually | ose
skills which they had before. Now, for a child
neurologist if a child | oses skills that he or she had
before, that is a very inportant anonal ous matter and
requires serious attention.

There are a nunber of possible reasons --
certain fornms of epilepsy which are hidden and not
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totally obvious but cause | apses of consciousness

whi ch make the child seemdeteriorated. There are
certain progressive degenerative disorders which need
to be picked out.

There is this regression in previously
nonautistic children, and I call it autistic
regression, which occurs typically, though not
exclusively, in the second year of life. Now, this
regressive aspect in autismactually has been known
for along tinmne.

Looki ng back on the first chapter | wote
for the Menkes textbook, as | nentioned, maybe in
1974, sonmewhere in the 1970s, | briefly mention it and
actually | think give the sane incidence figure, and
yet it hasn't been studied |ike so many other aspects
of autism

In fact, autismliterature is totally
enornmous, and yet | amnot aware of any single study
which studied a child with regressive autismduring
the regression. | don't know how that is, but it's
not avail abl e.

Now, to nme that's very inportant because for
a child neurologist if a child regresses sonething is
happening to the brain now. In other words, there's
an encephal opat hy goi ng on and one woul d want to study
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it, but I can't find anything about it.

The studi es that have been done, and there
are very few, are retrospective. Usually what is done
is autistic children are studied as a group and then
it's mentioned 30 percent of these were regressive or
what ever .

There have been a nunber of autopsies
publ i shed of individuals with auti smwho died for
various unrel ated reasons, and these studi es have been
i nportant information about the organization and
devi ances in the brains of autistic individuals, but
not one is characterized as being a child with
regression so that |eaves one up in the air. Mybe
some were but it wasn't noted, or maybe none were.

So I"'msaying at the end of all this that
with the regressive aspect of autism particularly as
it's understudi ed and needs enornous attention, for
the child neurol ogist sonething is going on. There is
a cause. What is it.

Q Is autismrelatively rare?

A Well, it used to be so considered. When
was young it was rare. Everybody knows about the
spect acul ar increase of autism di agnoses, SO we now
have a condition that happens maybe one in every 200
or 300 children.
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1 In fact, | mean, | see it. | hear of

2 children living down the street, around the corner and
3 inthe next little part of ny area of Boston who are

4 autistic. | used not to hear this sort of thing

5 There's been a | ot of debate about the cause
6 or causes of this spectacul ar increase, which by the

7 reckoni ng of sone people it's three tines as many and
8 others 10 tinmes as many. It certainly is a rate of

9 i ncrease not paralleling any other condition that |'m
10 aware of, although sonme other conditions are al so

11 i ncreasing, but not to this extent at all.

12 Now, clearly although prinma facie, the

13 condition is getting nore cormon. | can't therefore
14 assume that all of it is actually the condition

15 beconmi ng nore conmon because maybe cl assifications

16 have changed. Maybe we're better at diagnosing. W
17 may be better at hunting down the cases for

18 ascertainment. Maybe we used to call them by ot her

19 nanes. | mean, there are a variety of very legitimte
20 cushions to take care of in conming to a fina
21 concl usi on about the degree of increase in the
22 di agnosi s.
23 Now, my appreciation of the situation as it
24 isis that there are a nunber of factors that would
25 tend to anplify the apparent increase of the autistic
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disorders, but it's not been shown at all to ny
satisfaction that they account for all of it.

| think our responsibility is the opposite,
that when such a serious disease seens to be coning
nmore frequently, we have to assune as pediatricians,
as doctors, that it is becom ng nore frequent unless
it can be shown conclusively that actually it's not,
whi ch that has not happened, so | think that although
the final answer is not yet at hand it is legitimte
to suppose that to sone extent this diagnosis is
i ncreasi ng and we need the reason for that.

Q Doctor, in your opinion the autismrate does
appear to be increasing?

A Well, that's not just an opinion. | nean,
that's a fact everybody accepts.

Q Doctor, you nentioned studies. Have there
been epi demi ol ogi cal studies that have sought out the
treat of autisn?

A The what of autisn? [|'msorry.

Q Sought out the cause of autism

A The cause? Well, yes, indirectly.

Epi dem ol ogy actually doesn't give you causes. That's
not what it's there for, and you can't infer a cause
of anything fromjust epidem ol ogy.

What it does is to | ook for associations,
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and then other scientific nethods can further explore
those associations to determni ne whether they' re causal
or coincidental or maybe they have sonme third cause
for the relationship. That's not the epidemni ol ogy
anynore.

There have been nunerous epi dem ol ogi ca
studies with a variety of outcones, but not ones
necessarily relevant to the matter at hand.

Q When you say not necessarily relevant to the
matter at hand, have you found any study that has
eval uat ed whet her the conbination of thimerosal and
MVR coul d cause or was an associ ation with autisn®

A No. That hasn't been studied. At least it
hasn't been published to ny know edge.

Q So there's nothing in the literature?

A No, and there's actually very little that
studi es regressive autism as | mentioned before, as
opposed to, as it were called, any old autism so it's
hard to know really whether the results of the overal
study apply to the group of children we're interested
in here.

Certainly there's been no study that has
| ooked at a subgroup consisting of autistic children
who regressed who have inflammati on of the gut, which
is pertinent to Mchelle Cedillo, so for the single
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case, the particular child on whose behal f we're
assenbled, | couldn't find anything in the literature
to really help ne.
Q So, Doctor, to be perfectly clear there's no

study out there that |ooks at the conbination of both
thi merosal and mercury and its potential association
with autisnf

A The combi nation of thinmerosal and MVR?

Q Yes.

A No. |If thereis, | haven't seen it.

Q And there is no study that |ooks at
regressive children at all?

A Just recently, as one of the advantages of
the current enornous interest in autism there's been
a wonderful increase in research efforts, and there
have been one or two articles that have | ooked at
regressive autistic individuals as conpared to the
ones who are nonregressive on a basis of a variety of
vari ables, and there are sone simlarities and sone
di fferences.

Q And that's the one study that you found that
eval uat ed regressive autisnf

A Well, there's one study that was quite
interesting that | ooked at the preval ence of m nor
congenital anomalies in autistic children as conpared
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to typical children and in early onset autistic
children versus regressive autistic children.

M nor congenital anomalies are what they say
they are, little changes in the features or maybe a
so-called Siman crease, an abnormal crease across the
pal mof the hand or the eyes being w deset or
sl anti ng.

There's a set of markers which are generally
taken as indicating sonething went wong -- not
necessarily serious, but sonething went wong --
during pregnancy because that's when the features of
the face particularly are first devel oped.

In that particular study children with
auti sm had nore of these than typical children
because, you know, even people in the genera
popul ati on have sone of these quite frequently, and to
have one or two is considered to be normal or within
nor mal range.

In this study, as | remenber it, regressive
children didn't have those any nore than the typica
children, which, to the extent one can interpret it,
woul d suggest that that would not support a prenatal
origin for them

That's just a single observation, a single
study, and | wouldn't want to overenphasize its
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ultimate inmportance, but | note it with interest.
Q Doctor, in your review of the literature did

you find any publication which | ooked at the
associ ation of thinerosal and MVR in conbination in
children who devel oped autismwith @ problens?

A No.

Q Now, Doctor, you indicated that you revi ened
Mchelle' s early devel opnental records.

A Yes.

Q Can you tell the Court fromyour review of
the record whether M chelle was neeting her
m | est ones?

A She was on the slow side definitely. Well,
I know she was sitting i ndependently by nine nonths
because we saw it on the video, and she was sitting
firmy and well. She was maybe not sitting until
shortly before then, and on the average a child wll
sit at about six nmonths or soon after. There is a
wi de range of individual variation.

She is said to have crawl ed at ni ne nont hs,

which is in one of the records -- | forget which --
and that would be quite typical. Incidentally, sone
children don't crawl at all, and it's not noted as

bei ng abnormal. She did it.
She's said to have wal ked by 16 nonths,
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which is relatively late, though | have to admit that
my ol dest of ny seven children wal ked at 16 nonths and
was hilariously anused by his acconplishnent. | can
still see himlaughing as he toddl ed across.
| can't overstate the anount of individua
variability. Nonetheless, 16 nonths is slow. An
interesting remark in one of the consultant records is
that when she did begin to wal k she wal ked very wel | .
As a matter of tenperament, sonme children

are reticent, but others are nore risk seeking. Somne
children will start walking and fall on their faces
and start again and start again. They're the
adventure in walking. Oher children really wait
until they're quite sure, as it were, that they can do
it properly, so maybe Mchelle is one of those, but
bottom line she was sl ow.

Q Did she denonstrate any autistic behaviors
in her early childhood prior to the MVR?

A None are noted. There's nothing in the
medi cal record to indicate any of that, and | did
review the videotapes and | saw none of it.

Q Doctor, if she did mani fest some synptons of
autismin a child that age, what would you find?

A Coul d you ask that again?

Q Yes. | said if she did nanifest synptons of
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1 autismin a child that age, what woul d you be | ooking
2 for?

3 A That's been studied systematically and

4 particularly by Dr. Gerald Dawson, in fact, a doctor

5 fromBonn's. Extensive literature. Two of the

6 articles of that group are included.

7 It's actually surprisingly hard to sort it

8 out when one does it in a controlled way, but ny

9 inpression is that the nost telling signis the child
10 doesn't respond to his or her name when call ed.

11 Then others are described such as the child
12 doesn't like to be held and arches away, doesn't

13 particularly invite interaction with herself by

14 ot hers.

15 There's sone description of reacting

16 unusual ly to stimuli, but what | just described is

17 something called tactile defensiveness is the term

18 that's used particularly by occupational therapists.
19 Q Now, Doctor, when you revi ewed the video on
20 M chelle did she respond to her nane prior to the MWR?
21 A Yes, she did.
22 Q And when you reviewed the video on Mchelle
23 prior to the MVR did she arch away from contact wth
24 peopl e?
25 A She was sniling, |ooking at people, engaging
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with them She was a pretty cute baby, and it was
obvious fromher famly that they were enjoying her,
that they expected her to enjoy interaction with them
Yes. | saw nothing the natter.

Q And when you reviewed the video did you
notice the interactions between her famly nenbers?

A Absolutely. It was very positive.

Q And when you reviewed the video was there
any indication that she was reacting abnormally to
interactions with other people?

A No.

Q So, Doctor, in your opinion prior to the
adm ni stration of the MVR was M chel | e denbnstrating
any tactile defensiveness?

A None at all

Q Doctor, did you review the video after
M chell e had received her MVR?

A Yes, | did.

Q When you reviewed it after she had received
the MVR what did you notice?

A Well, many things really, but nobst striking
her happy expression was gone. Her happy expression
was gone. She | ooked abstracted or dejected. She
seened preoccupied. | didn't see interaction.

I nean, the fanmly was trying to photograph
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1 her in certain circunstances, typically interacting
2 with famly nenbers, and that didn't seemto succeed
3 really after age 16 nonths. She was sort of busy
4 doi ng sonething on the side, and she'd be keepi ng on
5 doi ng whatever it was in this repetitive fashion.
6 There was one video which was very, very
7 sad, although perhaps it was a bit later -- | don't
8 remenber the tine of it -- where a therapist cones to
9 the home to work with her. She totally panicked. You
10 see her sort of rushing through the room maki ng t hese
11 agitated, repetitive novenments, sort of tunbling away.
12 I nean, she seened |ike she was in a total
13 pani ¢ because a stranger cane in who presumably, being
14 a professional, didn't behave in any inappropriate
15 manner. It was just a different personality
16 al t oget her.
17 Q Did you review any part of a video where
18 M chell e's name was being call ed?
19 A Oh, yes. At that point, | nean, she just
20 ignored it. Yes, | did.
21 Q And when you reviewed that portion of the
22 video did Mchelle utter any sounds at all?
23 A | didn't hear her do it, and | understood
24 fromhistory that she was silent.
25 Q In any discussions with Ms. Cedillo did
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Ms. Cedillo indicate whether or not Mchelle stil
had speech after these high fevers?

A She doesn't have nuch of any, no.

Q Now, Doctor, you've reviewed the nmedica
records. |Is that true?

A Yes.

Q And in your review of the nmedical records
did you find that there was a positive neasles gut
bi opsy?

A Yes, | did.

Q Doctor, what is neasl es?

A Measles is a virus. |It's an infective virus
whi ch causes the famliar condition of neasles. W
call that a wild virus, which is well known to people
as one of the childhood infectious disorders which
fortunately, because of vaccination, isn't seen as
much anynore.

Now, from the point of view of neurol ogy --
well, first of all, the neasles virus itself has the
followi ng characteristics which are elenment to
M chell e's case and many others of course too that it
is lynphotropic. It can initially as it were to
accumul ate in lynph nodes, and that's where it exerts
its effect on the i nmune system because it is well
known to be i nmunosuppressive
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1 It is also enterotropic, nmeaning that it

2 tends to head for the lining of the gut, and it is

3 neurotropic that has an affinity for nervous tissue.

4 In that respect there are sone di seases of the brain

5 whi ch can conplicate the neasl es.

6 The nost inportant of these and what used to
7 be the nost frequent is nmeasles encephalitis, whichis
8 a disorder of the brain which cones on within a week

9 or two of an attack of neasles and is thought to be

10 aut oi mmune and can be devastating or deadly. |In fact,
11 my understanding is that naybe the major rationale for
12 measl es vaccination is to stop this happening, and it
13 has enornously decreased in frequency.

14 Now, there are nmuch rarer other conditions
15 whi ch take a much longer tinme before they begin to

16 occur. One is called MBE, and that's a condition in
17 which it's called | B because of inclusion bodies,

18 which really nmeans that you can see various particles
19 by special nethods in cells in the brain
20 M BE woul d occur a nunber of nonths after a
21 vacci nation, a nunber of nonths after the wild neasles
22 i nfection. However, | did include in ny bibliography
23 and submitted to the Court an article by Bitnun,
24 B-1-T-N-U-N, in which a case of MBE occurred ei ght
25 and a half nonths after neasles vaccination, and at
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1 aut opsy they were able to recover the virus and
2 sequence it and show that it was vaccine strain.
3 So in this rare exanple the neasles virus
4 vacci ne caused that, so it hung around for about eight
5 months. It was able to persist. Normally the neasles
6 virus would be cleared wthin four to six weeks, but
7 obviously not in this case.
8 And then well known, but also very rare, is
9 SSPE, subacut e-scl erosi ng panencephalitis, and that
10 has a | atency of anything fromeight years to 30
11 years, but then when it recurs it's been well
12 described it is deadly after a slow, |ong progress.
13 Q Now, Doctor, is there a period of tine after
14 measl| es when one woul d expect to see conplications
15 associated with measl es?
16 A Wel |, that depends on the conplications.
17 There is a period of tine when the virus is in the
18 bl ood and before the i mmune systemhas cleared it
19 where acute conplications would presumably occur.
20 | deal |y one wouldn't expect to see any after
21 say six weeks because ideally the i mMmune system woul d
22 have dealt with the problem So If one sees
23 complications arising fromneasles virus later then
24 the neasl es nust have persisted to that point, which
25 means that the immune systemfailed to eject it or
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destroy it, which does indicate sone | ack of
conpetence on the part of that particular individual's
i mmune system

Q Are you saying that for those people who
have devel oped persistent neasles infection, such as
in MBE and SSPE, that the reason that neasles persist
i s because of sonme sort of immune dysfunction?

A Well, the immune system nmanages to get rid
of the nmeasles virus in countless mllions of people
because vaccination is very prevalent, and this is an
aberration that the virus renains.

Q Now, Doctor, going back to Mchelle's
clinical history here, it's been noted that the fever
began roughly seven days after the inmunization?

A Yes.

Q Did that coincide with any known properties
of the measl es vacci ne?

A Fever doesn't follow every MVR vacci nati on,
but when it does that's about when it mght occur, the
second week after the vaccination.

Q And what would be the reason for that?

A Because in that tinmefranme the vaccine virus
is multiplying in the blood. It's called virem a.

Q And is that the point in time when you
expect to see the virema to occur?
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A Yes, and sonetines you even see a little
nmeasl es rash at that tinme because it's an attenuated
measl es virus, but still alive virus and still has
the same properties, although nmuch attenuated.

Q So Mchelle's fever occurred at the right
timefrane in which you woul d expect to see a fever
after a neasles imunization?

A Correct.

Q Doctor, you indicated earlier that neasles
has a | ynphotropic effect. Wat did you nean by that?

A The neasles virus tends to migrate to | ynph
glands, and actually it has an affinity for certain
cells within I'ynph glands called dendritic cells.
They' ve been nentioned before by sone previous
testinony. Dendritic cells take part in devel oping
immunity to the neasles and i mmunity to subsequent
exposure to the same virus.

In the biopsies of the gut lining in cases
where this inflammtion occurred | understand that
nmore significant findings were in those little
collections of |ynphoid tissue close to the nucosa of
the gut.

Q Now, Doctor, the |lynmph glands are part of
the i nmune systen?.

A Yes.
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Q Is that true?

A Yes.

Q W' ve heard testinony that nmeasles is an
i mmunosuppressant. |Is that true?

A Correct. That's well known.

Q Does the literature indicate at what point
in time that i munosuppression begins?

A | amnot certain. | would defer to an
i mrunol ogi st for the exact tinme. It certainly begins
very soon after the infection, but | can't tell you
exactly.

Q Were you present for the testinony of Dr.
Kennedy?

A Yes.

Q Do you recall Dr. Kennedy indicating that
the period of inmmunosuppressi on began at approxi mately
one week after exposure?

A Wel I, you remi nded ne of it.

Q Doctor, Mchelle's fever. It occurred
within the period of maximumvirenia. |Is that true?
A Yes.

Q And it also occurred at a tine when the
i mmune systemwas starting to be affected. 1Is that
true?

A That woul d be correct.
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1 Q And you indicated that it extends out to

2 roughly 14 days. |1s that true?

3 A Yes.

4 Q And from seven to 14 days did Mchell e have
5 recurrent fever?

6 A Yes, she did, and high fever. Unusually

7 high. The fever that you get after MVR tends not to

8 be that high.

9 Q Now, Doctor, you also indicated that neasles
10 is a neurotropic virus.

11 A Yes.

12 Q What do you nean by that?

13 A It has an affinity for nervous tissue.

14 That's not to say it always gets there, but it tends
15 to settle in the nervous systemif it has the

16 opportunity to do so.

17 Q And you indicated also that it was

18 enterotropic. |Is that correct?

19 A Yes.
20 Q What does that mean?
21 A That it tends to settle in the lining of the
22 gut .
23 Q Doctor, when you look at Mchelle's case
24 does she have an enterotropic problen?
25 A Wel I, she has an enteritic problem which is
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1 consistent with an enterotropic agent.

2 Q And has an enterotropi c agent been recovered
3 fromher gut tissue?

4 A Yes.

5 Q And what was that enterotropic agent?

6 A Measl es virus.

7 Q Doctor, does M chell e have a neurol ogica

8 di sorder?

9 A Yes, she does.

10 Q And what is that neurol ogical disorder?

11 A Autistic disorder.

12 Q Doctor, when you reviewed the literature and
13 you were looking at the literature for viral

14 persistence did you find any literature which

15 i ndi cated how viruses could persist in the brain?

16 A You' re saying the brain?

17 Q The brain or the nervous system

18 A Right. Yes, there was sone.

19 Q And what in the literature did you find?
20 A Wel I, the domi nant way for virus to persist
21 is within cells, so they could be within the cells in
22 the brain, and just for clarity let me go with the
23 distinction that there are two nmain categories of
24 cells in the brain, the neurons and the glia.
25 The neurons, of course, do the basic work of
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the brain and to control organs. The glia are nore
i ke connective tissue cells, including cells of the
i mune systemas it nanifests in the brain.

SPECI AL MASTER HASTI NGS: Doctor, the second
type? Can you repeat that?

THE WTNESS: The glia, GL-1-A

SPECI AL MASTER HASTI NGS: Ckay. Thank you.

THE WTNESS: So you have, for exanple, the
astroglia, which is because they're shaped |like stars
all egedly, and they are very, very prevalent in the
brain. They're in between the neurons, scattered in
anong t he neurons.

Then there are two inportant subsets. One
are called the oligodendroglia. They are the cells
that manufacture the fatty sheaths al ong the axous,
the so-called nyelin, which nakes it possible for
neurons to communi cate with each other at | ong
di st ance.

The other are the microglia, which are the
i mmune cells. These are the cells that becone
activated if there is an i mune challenge. They are
part of the so-called innate i mune system which was
descri bed by previous testinony.

SPECI AL MASTER VONELL: Doctor, did you say
m croglia or macroglia?

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 59 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1076A
KI NSBOURNE - DI RECT

THE WTNESS: Mcro, MI. Yes, that's
right.

MS. CH N CAPLAN:. Doctor, I'mgoing to refer
you to your report on page 11. Your report.

If I could just have a nonent, Speci al

Mast er ?
(Pause.)
BY M. CHI N- CAPLAN:
Q Page 11 of your report, Doctor.
A Yes.
Q Are you there?
A | amon what alleges to be page 11, yes.

Q Doctor, in your report on page 11 you
i ndi cated that you reviewed an article by Dr.
O dstone. |Is that true?
I"'mreferring the Court to Petitioners'
Exhibit --
SPECI AL MASTER HASTI NGS:  Si xty-one.
MS. CH N-CAPLAN.  -- 61-DD. VW
SPECI AL MASTER HASTI NGS: W? Ckay. | see.
You want to go to the exhibit? To the tab? Ckay.
MS. CHI N- CAPLAN.  Yes.
SPECI AL MASTER HASTINGS: G eat.
BY Ms. CHI N- CAPLAN:
Q Doctor, did you review an article by Dr.
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O dst one?
A Yes. | have a reference to it in front of
me under the subheading of Viral Persistence and
Di sease.
M5. CH N CAPLAN: May | just approach the
W t ness, Special Master?
SPECI AL MASTER HASTINGS: o ahead.
M5. CHNCAPLAN: [|I'mafraid I'mgoing to
have to ask questions over his shoul der.
SPECI AL MASTER HASTI NGS: kay.
BY Ms. CHI N- CAPLAN:
Q Doctor, what is the title of this article?
A Viral Persistence, Paraneters, Mechanisns
and Future Predictions.
Q And who is it authored by?
A M chael B. A d dstone.
Q Are you famliar with Dr. O dstone's
reputation within the community?
A Yes. It's a very high reputation.
Q Doctor, under Introduction would you kindly
read to the Court that first paragraph by Dr.
d dst one?
A Yes, ma'am "One of the remarkabl e advances
in nmodern virology is the realization that persistent
viral infections exist and are commbn. Hence,
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under st andi ng the principles by which persistence is
initiated and mai ntained, as well as the pathol ogy
consequences of continued virus replication in a host
over its life in terns of causing di sease, provides
research areas of high significance, as well as
opportunities for challenging investigation."”
Q Doctor, does Dr. Odstone later on in this
article indicate how viruses can persist?
A Yes.
Q Could you tell the Court what Dr. O dstone
i ndi cat es?
A Wel I, what he says is the host immune
response --
SPECI AL MASTER HASTINGS: Are you going to
read from sonet hi ng?
THE WTNESS: Well, it's actually a
continuation fromthe next paragraph fromwhere |
r ead.
SPECI AL MASTER HASTI NGS: The very next
par agr aph?
THE W TNESS: Yes.
SPECI AL MASTER HASTI NGS: Okay. Fine.
THE WTNESS: [I'msorry. | should have
said. Let me just read the whole of it.
"The key foundations upon which the
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under st andi ng of persistent infection rests are first
that the host immune response fails to formor fails
to purge virus fromthe infected host. Thus, vira
persi stence is synonynous with evasion of the host's
i mrunol ogi cal surveillance system Recent advances
have shed light on the cellular and nol ecul ar players
i nvol ved. Secondly, viruses can acquire uni que
components as to factors of replications.™

BY M5. CH N CAPLAN

Q And does that sentence continue on by
saying: "Viruses can regul ate expression of both
their own genes and host genes to achieve residence in
a nonlytic state within the cells they infect."

A Correct. To say nonlytic state neans that
the virus is inside the cells, but the virus does not
destroy the cells. 1In other words, the virus lives
within a cell that remains intact, although its
function is likely to be inpaired.

Q Doctor, you were in here for the testinony
of Dr. Kennedy?

A Yes.

Q Do you recall Dr. Kennedy saying that a
virus could persist in a cell?

A Yes.

Q Do you recall his testinony that if the cel
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is destroyed that is the way the virus can no | onger
persist in the cell?

A Right. In that way the virus is really like
a suicide bonber. It destroys the cell and itself at
t he sane tine.

Q Doctor, what was the third conclusion, the
third point that Dr. O dstone wanted to nake in his
article?

A Yes. This is now on the sanme page, and it
begins at line 5 on the right. "Third, the type of
di sease that persisting viruses cause are often novel
and unexpected."

Q Thank you, Doctor. Doctor, in this article
too did Dr. A dstone nention the neasles virus at all?

A I"'msure he did. It was nostly using the
LCW virus for illustration, but he certainly had
wor ked extensively with the neasles virus. Here's a
menti on here.

SPECI AL MASTER HASTI NGS: You need to speak
up a little, Doctor. W're not quite getting it.

THE WTNESS: |'msorry.

SPECI AL MASTER HASTI NGS:  You need to speak
up. Your last two sentences we coul dn't hear

THE WTNESS: [I'msorry. | tend to nutter
to nyself.
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The nention of the neasles virus, for
exanple, in the caption to Figure 2 on page 115, but |
woul d have to re-read the article to see specifically
what he said.

M5. CH N CAPLAN. Thank you.

BY MB. CHI N- CAPLAN

Q So, Doctor, after review ng that
introduction is there a take away nessage fromthis
i ntroduction?

A Yes. What | glean fromit is that nore
di sease and nore di seases are probably caused by
viruses persisting inside cells, including cells of
the nervous system than we currently appreciate and
that a nechani smthat invokes viruses persisting in
cells is a biologically plausible, nedically

reasonabl e nechanismto i nvoke when trying to explain

di sease

Q Doctor, were you here for the testinony of
Dr. Byers?

A Yes.

Q And did you hear Dr. Byers speak of the

effect of system c inflanmmation on the bl ood-brain

barrier?
A Yes.
Q Did you hear her testinmony about -- strike
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t hat .
Could you kindly tell the Court what Dr.

Byers indicated was the effect of systenic
i nfl ammation on the bl ood-brain barrier?

A The i nflamuatory process generates or is
fuel ed by and disperses into the circul ation
proi nfl ammat ory cytoki nes, and proinflanmatory
cytokines circulating fromthe |ocus of inflanmmation
when the circul ation reaches the bl ood vessel s that
irrigate the brain, which is where the bl ood-brain
barrier is located, these cytokines are capabl e of
breachi ng the bl ood-brain barrier such that the brain
is no longer protected fromlarger protein particles
whi ch coul d be infected.

Q Doctor, once the infection breaches the
bl ood-brain barrier do you recall or do you know what
happens within the central nervous systenf

A Well, once the infection has caused the
bl ood-brain barrier the infectious agent m ght be
found in the cerebrospinal fluid. |If it is found in
the cerebrospinal fluid it's a virtual certainty that
it's alsoin the brain itself.

Q And to your know edge is there a specific
area of the brain that the infection would affect?

A It depends really on the infectious agent.
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For exanple, the herpes virus has an inportant
affinity for the nedial tenporal |obes. People who
survive a severe herpes virus encephalitis attack wll
tend to often have severe nenory probl ens because
that's one of the things that area does.

O her virus infections are | ess specific.
For exanple, in SSPE | don't believe there is a
specific area that is affected nore than others, but
rather the infection spreads from neuron to neuron and
so it differs.

Q Doctor, I'mgoing to refer you to
Petitioners' Trial Exhibit No. 9, page 38. This is
one of the slides that was presented to Dr. Byers or
that Dr. Byers presented to the Court rather.

Could you read the title of this slide to

the Court?
A The title is Effect of Inflammation on the
Mcroglia of the Brain. It is derived froman article

by Qn, QI-N et al. in 2007.
SPECI AL MASTER HASTINGS: This is page 38 of
Dr. Byers' Trial Exhibit 9?
MS. CH N- CAPLAN:.  Correct, Special Master.
BY M5. CHI N- CAPLAN:
Doctor, what are mcroglia?
A The microglia are glial cells, as |
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expl ai ned, not neurons, and they are part of the
i nnate i mmune systemas it is represented in the
br ai n.

Q And what do they do as part of the innate
i mmune system of the brain?

A Wl l, when they're activated by a foreign
antigen, something entering their space which they
aren't acquainted with as it were, they will do what
it says in this abstract, which is they would increase
the expression of brain proinflammatory factors.

In other words, they will cause cytokines to
be rel eased whi ch cause inflammation. Several of
these are named in the abstract.

Q Doctor, does that nean that they're the
i mmune system of the brain?

A Yes.

Q Doctor, when sonebody has a | ocalized
infection can it beconme system c?

A Yes, i ndeed.

Q And when | say systemic, could you tell the
Court what that neans?

A Wel |, the infection can be |ocalized or be
in an abscess which has a fibrous wall around it so
the infection can't spread beyond it. On the other
hand, nothing can get in it to stop it happening.
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Anti bodies can't get in.
However, if the walls rupture or the wal
doesn't formthen the infection can spread. It can

either spread locally to neighboring territory within
the affected organ or it can spread by the bl ood,
circulation, and when it's in the blood it's called
septicem a when it's bacteria anyway. Then it can
spread to any organ in the body, of course, because
all organs of the body are irrigated by bl ood vessels.

Q You indicated that it can spread to al
organs of the body. Does that include the centra
nervous systen?

A It certainly does.

Q Does the brain have a certai n anount of
protection frominfection?

A Wel |, the blood-brain barrier, when it's
intact, protects it to quite an extent.

Q When there's a system c infection, what
ef fect does that have on the bl ood-brain barrier?

A Well, as described, it can cause breaches in
the bl ood-brain barrier at which point the protection
is no | onger present.

Q So any infectious agent could come in and
infect the brain at that point?

A In principle, yes.
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1 Q Doctor, if there was an infectious neasles

2 virus in the body would it be able to breach the

3 bl ood- brain barrier?

4 A It could be able to pass through a breached
5 bl ood-brain barrier.

6 Q And once within the brain what woul d happen
7 t hen?

8 A Well, it would settle in those cells for

9 which it has affinity, and it actually mght very well
10 settle in the glial cells, the astroglia and the

11 mcroglia, though it can also settle in neurons, but
12 it would enter cells.

13 Q Doctor, after your review of the records and
14 the relevant literature, do you have an opi ni on

15 whet her the measl es RNA which was found in Mchelle's
16 gut tissue was a substantial contributing factor in

17 t he onset of her autisn®

18 A | have the opinion that the neasles vaccine
19 virus, traces of which were discovered in the form of
20 measl es RNA, was a substantial factor in the causation
21 of Mchelle Cedillo's autism
22 Q And could you tell the Court what the basis
23 of your opinion is?
24 A Yes. The fact of the presence of the
25 measl| es vaccine virus, and | say mneasl es vaccine virus
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because she was vacci nated and because she has no
record of having had wild neasles and because in ny
experience in the literature there are simlar cases
where the virus material has been sequenced and shown
to be a vaccine virus.

The neasl es vaccine virus in her case was
not rejected by her imune system what was able to
persist, and was therefore a potentially neuropathic
agent harbored in her body, and when one keeps that
fact in nmind in relation to the fact that she did have
an ot herwi se unexpl ai ned encephal opathy in the form of
the regression that we have already di scussed then in
my opinion that is the nunber one suspect for the
cause of the regression or the encephal opat hy which
i npl emrented the regression |eaving her in the state in
whi ch she remains.

Q Doctor, as part of your opinion have you
consi dered the potential mechani smby how this could
have occurred?

A When you say "this" are you tal king about
the brain danage?

Q Correct.

A Yes. Yes, | have.

Q Could you tell the Court the opinion you
have fornmed?
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A Well, | think I should actually divert into
a brief account of what the present state is of
know edge of how the brain | ooks in a case of autism

Q Ckay.

A Because there are a nunber of studies
pertaining to that.

Fromthe point of view of the structure of
the brain, there are a nunber of findings. One
finding is that in nmany cases the cells in the
hi ppocanpus, which is part of the nedial tenporal |obe
of the cortex, and the cerebellum and al so soneti nes
in the nmedulla are disorganized. They' re not |ined up
in the appropriate way.

The big cells in the cerebellumcalled the
purkinje cells, P-UURK-I-N-J-E, are deficient,

i npaired, but there's also information that the
organi zation of the gray matter of the cortex itself
is inpaired.

The picture is that the gray matter, which
is the cortex, is sort of on the outside of the
cerebrum and it has the neurons init. The inside is
the white matter, which is just a communication
system

Now, the cells in the gray matter are
arranged in colums at right angles to the surface so
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it's a columar arrangenent. It's a very orderly
arrangenent of colums all over the cortex. A

di sorgani zati on of these colunms has been described in
aut opsy nmaterial of the brain.

Anot her finding which has been achi eved by
MRI, by neuroinmaging, is that in the younger cases --
and these things can change over the years -- the area
of the brain which is white matter which lights up in
that fashion on the scan is greater, nore vol um nous
than it should be, particularly in the area behind the
frontal Iobe. This is work particularly by Dr. Martha
Herbert, which is represented in ny bibliography.

Now, the nature of that enlargenent of the
white matter is unclear. It could be that there are
nmore fibers, but that's not thought to be likely. It
could be the fibers are swollen, or it could be that
t he spaces between the fibers have increased and naybe
because of inflanmation and ederma fluid and it's not
been resol ved.

Now, in addition to the study of the static
organi zation of the brain in autistic individuals,
there's also been sonme work on the function of cells
in the brain of autistics as it deviates fromwhat is
expected in normal cases. And the chief publication
is one by Vargas, V-A-R-GA-S, et al. from Johns
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Hopkins. It's a very inportant article. This
incidentally is the group to which Dr. Zi nmerman, whom
we'll hear fromlater in the proceedings, he's a
menber of that group.

Now Vargas, et al. presented two types of
information, one type on autopsy material of
i ndividuals with auti smwho had died and one on
cerebral spinal fluid taken by |unbar puncture from
autistic individuals who were of course alive.

Now, in their exam nation of the tissues of
the brain at autopsy they noted areas of inflammation.
This is a very inportant observation in ny view
because it is an indication that autism at least in
many cases, isn't what it had been considered to be.

It had been considered to be a static
encephal opathy as it were. Sonething went wong nmaybe
inthe first trinmester of pregnancy and then the
individual is left with an abnornality of devel opnment
whi ch then remains for the rest of their life.

This indicates rather that the individua
who is autistic has in his or her brain an ongoing
di sease. There's an active process snol dering over
the years, and | think the notion that autismis nore
than a disorder, it's a disease, is a very inportant
one. There are nunbers of sources of indications that
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it is an appropriate concept for many autistic
i ndi vi dual s.

Now, the informati on was of the type that
characterizes a response of the innate i mmune system
and what was found in particular was the invol verment
of the astroglia and the mcroglia. The microglia
wer e di scovered activated, which neans that they were
actively responding to the presence of some agent that
t hey consi dered foreign.

Now, you can have nmicroglia activation in a
variety of circunmstances, and the interpretation is
not always the same. The main distinction is that the
mcroglia may be activated in response to an invadi ng
agent, or an invadi ng agent m ght have destroyed
neurons and the mcroglia may respond to the breakdown
product of the neurons, which is also foreign
material, so you can't imediately determne which is
t he case.

This case is in point. You get microglia
activation in Parkinsonismand in Al zhei ner di sease,
and the interpretations are debated. Certainly the
response of the mcroglia in these autistic brains is
conmpatible with the notion that there is a foreign
agent to which they are responding.

The fact that this response was the case at
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aut opsy suggested it had been going on a long tineg,
whi ch nmeans that this response was not effective in
renoving the invading agent. 1In other words, it nust
still be sitting in the cells so this is what Dr.

A dstone cal l ed noncytol ytic.

The virus is in the cells. 1t stinulates an
i mmune response against it. That immune response is
not effective, but that inmune response can
nonet hel ess injure cells in the nei ghborhood, sort of
bystander cells. There is other evidence of the
gliosis of astrocytes, neaning scarring of the
astrocytes, which suggests that the astrocytes were
bei ng inactivated or destroyed by an i mune attack

Wiy is this inportant? Well, one reason why
it mght be inportant, and there's certainly I'msure
other interpretations, has to do with one of the
i nportant functions of astrocytes. To explain this
again, that's a segue for a nmonent into sonme nore
general comments.

In the human brain there are so-called
neurotransmtters. These are chem cal nessengers that
assi st in conmuni cati on between neurons and ot her
neurons, and they're of two kinds. There are the
excitatory ones where the receiving neuron is
activated by the nessage that it gets, and there are
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1 the inhibitory ones where the receiving neuron is

2 i nhibited by the nmessage that it gets.

3 SPECI AL MASTER HASTI NGS: What was the

4 second one? The first one was excitatory?

5 THE WTNESS: Correct, sir

6 SPECI AL MASTER HASTI NGS: And the second one
7 was ?

8 THE WTNESS: Inhibitory.

9 SPECI AL MASTER HASTI NGS: I nhibitory?

10 THE WTNESS: Correct. The inhibitory, as
11 t he name suggests, if a cell receives an inhibitory
12 message it will tend to dimnish its firing rate.

13 It's essential in the brain that there be a
14 bal ance mai ntai ned between excitation and inhibition.
15 If there's too nuch inhibition the business of the

16 brain can't proceed. |If there's too nmuch excitation
17 then it also can't proceed and sei zures nay occur, for
18 exanpl e.

19 | should nention, because | haven't already,
20 that within the last few years Mchelle has initiated
21 a serious, severe seizure disorder which does happen
22 in severe cases of autism and perhaps nore frequently
23 in the regressive type than in the standard type.
24 Now, the way that the housekeeping of this
25 i nhi bitory/excitatory balance is maintai ned does
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i nvol ve the astrocytes.

SPECI AL MASTER HASTINGS: It involves the
what ?

THE WTNESS: The astrocytes.

SPECI AL MASTER HASTI NGS: The astrocytes?

THE WTNESS: Right. Those glial cells that
I was mentioning as being affected by the inflammtion
in the Vargas study.

SPECI AL MASTER HASTI NGS: Ckay. But these
are different fromthe astroglia?

THE WTNESS: No. They are the same. |'m
sorry.

SPECI AL MASTER HASTI NGS: They are the sanme?
It's another nanme for the sanme thing?

THE WTNESS: It is another name for the
sanme cell.

SPECI AL MASTER HASTINGS: Did you say
astrocells or astrocytes?

THE WTNESS: | said astrocytes, which
really nmeans a star-shaped cell. It's just
descriptive. Astroglia indicates that they are part
of the glial system but those two terns are
synonynous. | should stick to one of them

Now, the npbst preval ent excitatory
neurotransmitter is glutanate, and it is of course
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1 essential to the effective functioning of the

2 activities of the brain.

3 However, if there is an excessive glutamte
4 it will stimulate too nuch. Sonme of the areas wll

5 simply fire too nmuch, and that may blunt the

6 specificity of their response. If it's really too

7 much the glutamate itself can kill neurons.

8 There they are being what is called

9 excitotoxic. |In other words, they activate the

10 neurons to the extent it kills them and that's an

11 i nportant area of study in child neurology in nany

12 fields, not just in this one.

13 Now, one function of the astrocytes is to
14 mop up excess glutanmate, so at a synapse, which is the
15 bri dge between or the space between the end of one

16 neuron and the begi nning of another, glutanmate is

17 released into that little space. Some of it can

18 scatter sideways, and astrocytes will nop it up

19 In other words, astrocytes have a functiona
20 role in precluding overactivation, and if astrocytes
21 are destroyed or |acking then overactivation may well
22 occur. So now the next thing | need to address to
23 show the rel evance of this is what is the rel evance of
24 overactivation to autistic disorder.
25 | actually wote an article nore than 20

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 79 of 205

1096
KI NSBOURNE - DI RECT

1 years ago -- it's my recollection it's in what |

2 subm tted -- suggesting that nany of the synptons of

3 autism can be expl ained by an overactivation of

4 arousal systens in the autistic person.

5 SPECI AL MASTER HASTI NGS: Wiat ki nd of

6 syst enf

7 THE W TNESS: Arousal .

8 SPECI AL MASTER HASTI NGS: Arousal . Ckay.

9 THE WTNESS: But what it feels like to be
10 overaroused is what it feels |like to be anxious, what
11 it feels like to be panicky, in suspense. |It's that
12 kind of a feeling.

13 In my opinion, nmuch of what autistic

14 individuals typically do is not a basic expression of
15 an abnormality, but they're attenpts to deal with

16 their own overanxiety and arousal.

17 |'ve argued | think correctly that these

18 repetitive novenents have a calmng effect, which is
19 why the children do them and use them when they are
20 overexcited, such as when a stranger comes into the
21 house, for instance. This overarousal is the reason
22 for what | take to be the overriding characteristic of
23 the autistic state, which is an internal |ocus of

24 attention.

25 VWhat to nme best describes overall what it's
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like to be autistic is a preoccupation with one's own
m nd and one's own state and therefore a

di sassoci ation from what's happeni ng outsi de so that
autistic individuals are |l ess occupied with, are |ess
concerned with, take | ess care about what's goi ng on,
and only when circunstances force themdo they turn
their attention outward, but preferentially they're
concerned with whatever is going on in their m nds and
their feelings.

What | suggested was that that is because
they were constantly dealing with those feelings,
which really was overriding all other interests in
many cases. | mght say that simlar considerations
may apply to sone cases of schizophrenia, which
certainly differ fromautismin many ways, but have
sone comonal ities as well.

Recently an inportant article was published
by Rubenstein and Merzenich. Dr. Merzenich is a very
hi ghly respected, well-known neurophysi ol ogi ca
i nvesti gator who has acconplished a lot of work in
neuropl asticity.

They argue along the lines that |'ve
described, but with a | ot of neuroscience support for
the concepts, and they in fact argue that the autistic
state is a state of overexcitation, of this inhibited

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 81 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1098A
KI NSBOURNE - DI RECT

excitation, and in one of the sections they discuss a
possible role of glutamate in setting up that state.

I amrelying to some extent on that article
in the opinions that |1've presented to the Court, so
this outlines ny theory of the nechani smof causation
To be totally clear, what | am providing here is what
| take to be a nedically reasonabl e nechani sm of
injury.

|'"mnot purporting that it is definitively
known that this is the case. |I'mnot testifying to a
scientific level of certainty, but to a | evel of
probability.

BY Ms. CHI N CAPLAN

Q Doctor, to summarize it's your opinion that
t he neasl es RNA which was recovered from M chelle's
gut tissue nore probably than not caused her autistic
synpt ons?

A Yes. RNA by itself doesn't cause anything.
The neasl es virus, of which the RNA was di scovered, is
the agent that caused Mchelle's synptons.

Q Doctor, to briefly sunmari ze, the manner in
whi ch the neasles virus caused Mchelle's synptons was
by what manner? Strike that.

Can you just sunmarize how this occurred?

A In synopsis, the nmeasles vaccine virus in
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1 this possibly quite unusual case was able to access
2 the brain, was able to invade neurons or | say brain
3 cells, astroglia, was able to stain those cells that
4 it had invaded without killing them but did evoke a
5 vi gorous response of the innate inmune system agai nst
6 them and the inflammtion that resulted fromthat
7 response disorganized critical circuits in her brain
8 i nterrupted comuni cati on between various areas in
9 such a manner as to linmt the type of nental
10 operations that she was able to perform
11 Actually to add a gloss to that, to expand
12 that further, it's been observed by others and nyself
13 that autistic individuals have nore problens wth
14 complex than with sinple mental operations not just
15 because the complex are nore difficult.
16 Di sproportionately nore probl ens.
17 One way of construing that is to say that
18 when one deals with a conplex issue one has to use
19 many parts of the brain, and they have to
20 i nt ercommuni cate appropriately and be coordinated to
21 sol ve the puzzle, solve the problem achieve the goal
22 When one is doing sonmething sinple, and this is shown
23 in your imaging, only a small part of the brain is
24 i nvol ved. Wen you see there is sonme activation, this
25 has been clearly shown.
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Thi s comuni cati on between different parts
of the brain would not be expected to handi cap so nuch
the sinple operation, which is in one place, as the
conmpl ex one where conmuni cation is of the essence in
acconmpl i shing the task.

This is the best | can do in describing the
type of injury which, in nmy opinion, is nost likely to
inpose on its victimthe type of limtations that an
autistic child has.

Q Doctor, there's been nention of the U K MW
litigation several times during this hearing. |Is that
true?

A It is true.

Q Were you a consultant to this UK

litigation?
A Yes.
Q Coul d you describe the circunstances under

whi ch you becane a consultant?
A Yes. | received a phone call froma

solicitor.

MS. CH N- CAPLAN:  Special Master, it's
11: 00. Should we just take a break before we start
this section?

SPECI AL MASTER HASTI NGS: Yes. | was going
to ask you. You have a substantial anount nore
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direct?

V5. CHI N- CAPLAN:  Yes.

SPECI AL MASTER HASTI NGS: (Okay. Let's take
a 15 minute break at this point. Thank you.

(Wher eupon, a short recess was taken.)

SPECI AL MASTER HASTINGS: Al right. W're
going to go back on the record here.

Ms. Chin-Caplan will continue her

exam nation of Dr. Kinsbourne. Go ahead, M. Chin-

Capl an.
MS. CH N- CAPLAN.  Thank you, Special Master.
BY M5. CH N CAPLAN
Q | believe when we broke, Dr. Kinsbourne, you

wer e asked how you got involved in the U K
litigation.
A Yes. | received a phone call fromthe

solicitor.

SPECI AL MASTER CAMPBELL-SM TH:  You' ve got
to speak up.

THE WTNESS: |I'msorry. |I'mgetting as
close as | can to this thing.

| received a phone call -- no?

SPECI AL MASTER VONELL: That's the court
reporter's mec.

SPECI AL MASTER HASTI NGS: W need bot h.
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SPECI AL MASTER VOWXELL: Both are inportant.

SPECI AL MASTER HASTI NGS: Pull them both
over.

THE WTNESS: Yes, | know she matters too.
I'msorry.

I received a tel ephone call froma solicitor
from London who told ne about a very extensive cl ass
action that was underway with respect to the possible
i nfluence of the MVR vaccine on the devel opnent of
autismin a large nunber of children and also with
respect to other conplications of the MVR vacci ne such
as encephalitis, deafness, epilepsy.

He invited me to conme as a consultant to
eval uate the evidence fromthe point of view of
pediatric neurology. It sounded interesting and
turned out to be remarkably interesting and certainly
the nost extensive project that |'ve ever been in and
ever will be in.

So | went over there and net a nunber of
experts already engaged in this work, including sone
very di stingui shed people, and for about four years
wor ked intensively on this project in a nunber of ways
which I'mable to describe if asked.

BY MB. CHI N- CAPLAN

Q Doctor, did you fly over to London?
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1 A On nunerous occasions | flew to London. W
2 had neetings of the experts lasting two or three days.
3 Very intensive, very interesting and involving many,
4 many di fferent disciplines and levels of analysis in
5 t he bi onedi cal fields.
6 These neetings were obviously preceded by
7 preparation. Every tine one cane back froma neeting
8 one had nore work to do in followup. Conmunication
9 was continuous. M phone rang every day. M/ e-nmai
10 came every day. M wife was disturbed with nme every
11 day. It was a fascinating, disruptive thing that
12 | asted four years.
13 VWhat did it involve? The type of activities
14 were, first of all, obviously review of files. There
15 were sonething like 1,000 claimants. | didn't review
16 all those files, but | reviewed well over 100, nmaybe
17 200.
18 Many of themwere sent to me, to my home in
19 Massachusetts. Ohers | reviewed when | was in one of
20 my multiple visits to either London or Norw ch, which
21 was the other place in which the neetings occurred.
22 Q Doctor, just to stop, you indicated you
23 revi ewed hundreds of records?
24 A Yes. Yes.
25 Q Hundr eds, you say?
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A Yes.

Q Doctor, how many files did that involve? |If
you could conpare it to the files in back of the
Justice Departnent attorneys and conpare that for the
Court ?

A Well, actually | would conpare those to the
apparent mllions of research articles | got rather
than to the -- greatly in excess of this. M house
was occupied by this material.

Q You say greatly in excess?

A Greatly in excess.

Q Are you talking three tinmes as much?

A Oh, easily. Easily.

Q Four times as much?

A Wll, let me be nore specific. At hone |

had about 100 files or case records, you know, typical
case records like we have in this country.
| had | think it was 46 binders like this --

now, it may have been 44, but | think it was 46 --
with between 3,000 and 4,000 articles.

Q So, Doctor, you had you believe 46 binders?

A Yes.

Q I count the binders at the back of the
Justice Departnent attorneys, and | see 15.

A Ch, that's nothing conpared
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1 Q So you had at least three tinmes as many

2 files, patient files. |Is that it?

3 A Yes. No, no. |'mtalking now about the

4 scientific articles.

5 Q The scientific articles constituted 47

6 vol unes?

7 A Yes. Forty-six, | believe.

8 Q Forty-six vol unes?

9 A Now, they didn't all cone at once. | mean
10 this is over a course of four years, but yes.

11 Q How many patient files did you revi ew?

12 A Well, | would say at hone | reviewed about
13 100, and then | reviewed nore -- | didn't count them
14 -- when | was over in the UK

15 Q And when you reviewed the patient files were
16 they as extensive as the files in back of the Justice
17 Departnent attorneys?

18 A Not all of them but many of them were.

19 Q So there were multiple volunes of nedica
20 records for these patients?
21 A Some patients had a single volune. Sone had
22 more. It varies, as it always does.
23 Q And you revi ewed hundreds of clai mants’
24 medi cal records?
25 A Yes.
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Q And you reviewed 46 volunes of scientific

literature?
A Ri ght .
Q But you had nore involvenent than that? |Is

that true?

A | had nore?

Q You were nore involved than just review ng
medi cal records and reviewing scientific literature?

A Wll, it's a different matter. Wth the
medi cal records one really wants nore specific things
about the children, the diagnosis. One wants to see
what the syndrome is. One wants to determi ne and
wants to both learn fromthemand also ultimately
assist in the selection of the test cases, which is
what it finally cane to

Wth the literature one has problens to
solve. One refers back to the same article multiple
ti mes, depending on the questions asked. W did
several series of internmediate reports. Not causation
reports, but reports on possible mechanisns of the
di sease, and we would refer to articles.

We woul d share our witings with the
defense, and inevitably the defense would fail to
under stand what we had said. 1In Britain they cal
this for the avoi dance of doubt. They woul d ask nmany,
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many questions, interrogatories, and we woul d answer
them and then they woul d ask questions about the
answers we had given to the interrogatories, and we
woul d answer those. That was an ongoing traffic that
kept us going.

O course, we woul d di scuss anong oursel ves
issues, and it was particularly ny job nore than that
of nost to know not only what was going on at ny |evel
of neurol ogy, but what was going on at all the other
| evel s because all the other levels are the
infrastructure for nmy opinion so | need to be aware of
t hem and here and there assist.

Q So you had to discuss the other disciplines
that were involved in formulating an opinion. Was
that it?

A Absol utely.

Q Doctor, the Respondent showed this to the
Court.

M5. CHI N-CAPLAN. |I'mafraid | don't have an
exhi bit nunber, Special Master.

SPECI AL MASTER HASTI NGS: | believe that was
Respondent's Trial Exhibit No. 6. It was nmarked as
such.

BY Ms. CHI N CAPLAN

Q Doctor, |'mgoing to show you Respondent's
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1 Exhibit No. 6. | kept on counting and | osing count of
2 t he nunber of people that were involved in this case.
3 This was for the Plaintiff. Ws that it?
4 A That's correct. Everybody listed consulted
5 at various levels of intensity with respect to the
6 Plaintiff's case.
7 Q How did they end up with so nany experts?
8 A Well, there are so many disciplines
9 i nvol ved, and there were nultiple experts in each.
10 I"msure the defense had at | east as nany.
11 Actual ly, although |I'manticipating, when it
12 comes to witing reports, which it finally cane to,
13 there was an exact match between the nunber of reports
14 of Plaintiff and defense matched by the area of
15 interest, so there would be an equal nunber of
16 epi dem ol ogy experts, an equal nunber of i nmrunol ogy,
17 equal nunber of gastroenterology. They would be
18 matched. |In the end | think it was sonmething |ike 12
19 or 14 reports on each side
20 Q Did you say 40 report?
21 A No, no. We had all sorts of nenps and
22 intermedi ate reports, but the formal filing which
23 occurred sonmetine in 2003 involved -- | may not
24 remenber it correctly -- maybe 14 or 16 reports from
25 the defense, matching the sane nunber of reports from
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the Plaintiff.

Q But before those final reports cane in the
Def endant had approxi mately an equal nunber of experts
as the Plaintiff did?

A I think that they probably had nore, but I
don't know that.

Q So if the Plaintiff had at |east 40 or 50,

t he Def endant had approximately the sane anount?

A Certainly at |east, but we weren't privy to
that information. It was only at the tine of the
reports that we found out, you know, who would be
witing them and then we received the materials.
They of course waited until we had issued our reports.

Q Doct or, when you wote your report were you
required to consult with the 40 to 50 experts that |
see on Respondent's Exhibit No. 67

A Wel I, not required exactly. M invol venent
woul d vary from person to person, but | had an
organi zational role and interpersonal comrunication
rol e.

If a new expert was joining the group,
obviously the solicitor but | also would explain to
them you know, what the issues were and the way of
proceedi ng, so in one way or another | certainly got
to talk to nost of these people and sone of themvery
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nmuch.

Q Doctor, when you put together your report
did you consult with the other people on this
Plaintiff's Iist of 40 to 50 experts?

A Vell, mne had to be the last to be
formulated. | was able to |ook at drafts of other
peopl e's, you know, and then when |I had made ny
comments and also fully understood | would be finally
ready to wite ny report.

Q So you reviewed the reports of all of the
previ ous experts before you could draft yours?

A Yes.

Q Doctor, did you reviewthe reports of the
Def endant experts as well?

A No. They cane afterwards.

Q They cane afterwards?

A Yes.

Q Doctor, I'mgoing to ask you to take a | ook
at this list. Doctor, who are these peopl e?

A They're all different, you know, but one way
of answering the question is if | could just read off
the disciplines involved?

So we have neurol ogy, we have
neur opsychol ogy, inmunol ogy, m cropathol ogy, peptide
st udi es, epi dem ol ogy, hi stopathol ogy, bl ood-brain
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barrier, an excellent specialist in that area,
genetics, gastroenterol ogy, pathology, virology. |
thi nk those are the areas invol ved.

Q Doctor, the participants in this group of
experts for the Plaintiff, were they highly recognized
within their field?

A Oh, there were sone very distingui shed
peopl e. For exanple, the epidem ol ogists included Dr.
Sui ssa and Dr. Shapiro, Dr. Mntgonery, all excellent.
Actually there was another very excellent doctor,

Prof essor Spitzer, who was very well known. He
unfortunately died

In peptide studies, Dr. Castagnoli is a very
recogni zed authority. Professor Menkes was there,
pedi atric neurol ogy, fromUCLA. He's the editor of
t he hi ghest regarded textbook of child neurol ogy.
Prof essor Marchal onis, a brilliant imunol ogist, nade
i nportant discoveri es.

| don't know if you'd like me to go on, but
they' re interesting people.

Q Dr. Byers was there?

A Very interesting people. Dr. Byers.

Q And the nol ecul ar biology field? Ws there
an expert there? 1 notice the name of Dr. Tedder.

A That's right. 1In fact, Dr. Tedder, correct,
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is considered one of the top virologists in the
country.

Q And when you say the country --

A In the U K Yes.

Q Doctor, you indicated that you had to speak
to nost of these people before you could even draft
your report?

A Yes. Another one, by the way, is Dr.
Schoenfeld fromlsrael, who's very highly regarded in
i mmunol ogy. | enjoyed speaking with him

SPECI AL MASTER HASTI NGS: Doctor, | think
your voice was dropping as you tal ked about that
witness list. Please speak up.

THE WTNESS: Yes. | was unfortunately
hol di ng this paper between ne and the m crophone.

SPECI AL MASTER HASTI NGS: Not a good idea.

BY Ms. CHI N- CAPLAN:

Q Doctor, you indicated that you had to speak
to nost of these people before you could draft an
opi ni on?

A Well, it's not that | had to, but it's that
I wanted to because | needed to because | need to know
what they were saying. You know, everybody has their
own opinion, and I can't represent what other people
say W t hout having sonme contact.
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1 Q So you had to incorporate the opinions of

2 some of these people into your final report?

3 A Wel I, in nodern nedicine in conplex issues

4 there's no one discipline usually that's sufficient to
5 address a difficult problem

6 I nean, we all rely upon each other, and

7 there's no good ne naking a statenent which is not

8 realistic in terns of sonebody else's discipline

9 because the di seases don't recogni ze these boundari es.
10 Q Doctor, you indicated that when the | ega

11 process began you had to answer questions. Ws that
12 it?

13 A Are you referring to the interrogatories?

14 Q Yes.

15 A Yes. There was a barrage of to and fro that
16 came at regular intervals.

17 Q Doctor, these interrogatories, did they

18 concern the individual people or did they concern

19 sci ence and nedici ne?
20 A They were about nostly science
21 Q Mor e sci ence?
22 A Yes.
23 Q Doctor, when you answered your questions did
24 you then send those answers over to the Defendant?
25 A Yes.
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And what happened then?
There asked nore questions.

And you woul d answer those?

> O » O

To the best of ny ability. Not just nme. |
mean, we all did this, you know, so it went on.

Q And that process was the same? The
Plaintiff would submt it to the Defendant?

A Wl l, when they submitted sone of their
reports we tried to al so ask questions because it
seened to be the thing to do, but we weren't as
energetic about it as the other side was.

Q So not only did you have to compile your
information; you had to review the other side's
i nformation?

A Yes.

Q And you indicated that there were expert
meetings. Was that it?

A Oh, nunerous. Regul ar, vyes.

Q Were they across the ocean in the UK. ?

A Yes, they were. WelIl, actually a few tines
the barristers cane over to the Boston area to neet
with ne, but nostly we net in the UK

Q Can you descri be those neetings?

A Well, they were not unlike really nost of
the scientific nmeetings on a smaller scale.
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W would neet in a hotel and have regul ar
sessions starting say at 9:00 O clock and break for
I unch, you know, except we wouldn't finish until very
late in the eveni ng because people woul d be follow ng
and pursuing various lines of thought.

It was actually very well organized and very
rewarding. There were formal presentations. There
were little groups, discussion groups. There was
spont aneous interaction, of course, between experts.

The |l awyers actually had very little role in
that. | nmean, they were sone | awers present, but it
was really a nmeeting of the experts.

Q And, Doctor, this fornmed part of your
educati onal training?

A Oh, yes. | nean, imensely.

Q Doctor, when you were first retained did you
provi de an i rmedi at e opi nion as to whet her MVR coul d
cause autisn?

A Not at all

Q How long did it take for you to arrive at

t hat opi ni on?

A I would say about three and a half years

Q Did you say three and a half years?

A Yes.

Q And di d somet hi ng happen that convinced you
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that there was a rel ati onshi p?

A Wel I, the piece of evidence which finally
made nme able to enter an opinion, in the context of
all the previous evidence -- | nean, not just
individually, but in that context -- was the actua
retrieval of neasles virus genomic material fromthe
cerebrospinal fluid of three of the children in the
Plaintiff group

Q You say the recovery of neasles virus
genonmic material in the CSF?

A Right. The same as we've been discussing in
the gut lining, but actually found in the CSF.

Q And woul d that be an indication that it was
present in the brain?

A Yes, it woul d.

Q Doctor, did this hearin, trial ever take
pl ace?
A No.

Q Do you know the reason why it did not take

pl ace?
A I know the reasons that were given. Wll,
the material reason was -- | have to explain the

systemthere. The British Government pays for people
to sue the British Governnent.
Q That' s odd.
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1 A And to sue its own public health service and
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1 to sue the manufacturer, you know. It's a different

2 phi | osophy.

3 You see, class actions as such in the

4 British systemare not practical because the firnms

5 don't have the financial resources to nount major

6 efforts of the kind that we're describing, so there is
7 a comm ssion currently called the Legal Services

8 Conmmission. It had a slightly different name when we
9 start ed.

10 Legal Services Comm ssion grants funds to

11 Plaintiffs who ot herwi se wouldn't be able to proceed
12 for lack of funds on issues of nmjor inportance. Now,
13 as | understand the criterion, they will grant funds
14 if they believe that the action has a nore than 50

15 percent probability of success. They will withdraw it
16 if they change that belief.

17 Now, the Legal Services Commi ssion did in

18 fact withdraw fundi ng sonme nonths after we had

19 exchanged reports and after the CSF finding, and as |
20 recall it it's ny recollection -- | read this docunent
21 a long time ago, but as | recall it -- there were two
22 ki nds of reasons given.
23 One reason was that in the evaluation of the
24 state of the action, and this is based on reports
25 rendered by the barristers on both sides periodically
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1 as to the state of the action to the Services

2 Conmi ssi on. They determ ned nmade separate

3 determ nations for the enterocolitis and the autism

4 They deternined that the enterocolitis action had a

5 nmore than 50 percent chance of success, but the autism
6 had a | ess than 50 percent chance of success.

7 They argued as follows: W have now spent

8 15 mllion pounds. A trial date had already been

9 fixed. If we went to trial it would cost us another
10 nine mllion. To proceed on the issue of

11 enterocolitis at that [evel of expense was not

12 justified in their opinion, so that was the reason for
13 suspendi ng fundi ng.

14 They had another reason as well. That

15 reason was to do with the fact that in devel opi ng the
16 evi dence of the case it wasn't possible sinply to rely
17 on the evidence already present in the year 2000. One
18 had to nmake new findings, which one could cal

19 research, though obviously they weren't fornal
20 research efforts, but such as the finding of the
21 measl es virus material in the CSF.
22 That finding wasn't avail abl e when the
23 action began, and they suddenly discovered that they'd
24 been fundi ng research, which apparently they hadn't
25 realized for the five years in which they'd been
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funding research, and they said that really it should
be the Medical Research Council that should fund
research.

So those were the two reasons given. At any
rate, it never came to a decision. The case was not
heard. The case was not dism ssed. The case ran out
of cash.

Q So if | understand correctly, the Lega
Services Corporation didn't think that they should
spend nine mllion nmore pounds to determ ne whet her
the children should receive conpensation for their G
probl ens?

A Correct.

Q And they al so nade the determ nation that
they were funding research for the past five years,
and they were no | onger going to fund research because
it was the responsibility of the General Medica
Council to fund research?

A No. Sorry. Correct except not the Genera
Medi cal Council. That's a licensing body of the
Medi cal Research Council, MRC, which is the equival ent
of our NH

They said that there should have been
regul ar applications for funding for research
projects, and maybe there shoul d, but nothing had

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 104 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1120
KI NSBOURNE - DI RECT

changed, you know. The way that we'd been proceedi ng
was the sane all al ong.

Q So the funding for the research was
di sconti nued?

A Yes. It was discontinued in Septenber of
2003.

Q And that was the reason the case was
di sm ssed?

A Yes, that's right.

Q Doctor, one last question. Are you
ant i vacci ne?

A Oh, no. | think vaccination progranms are
essential, critically inportant and to be supported by
all means. In fact, all seven of ny children have
been fully vaccinated, including ny three
preschool ers, and they all did fine.

MS. CH N- CAPLAN.  Thank you, Doctor. | have
no further questions.

SPECI AL MASTER HASTINGS: Al right. M.
Mat anoski, do you have any questions for this wtness?

MR MATANOSKI: | do, sir, but | alnost
think that it mght be better to take the |unch break
now because | will have probably sonme extended cross-
exam nation rather than going for a little while and
then starting again.
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SPECI AL MASTER HASTI NGS: Do you have any

i dea what tinmeframe? |'mnot sure why you don't want
to do some now and sone after lunch. 1t's a bit early
for lunch, I think.

MR, MATANCSKI: |I'Il probably be going on

I know that my last two |asted about two hours.

SPECI AL MASTER HASTI NGS: Right.

MR MATANOSKI: |'"Il probably go on about
that | ong.

We could start. Conceptually the
presentation of cross-exam nati on woul d make better
sense, at |east the beginning of the cross-exam nation
woul d make better sense, if it was heard as one piece
rat her than broken up.

SPECI AL MASTER HASTINGS: Al right. Let's
take our one-hour lunch break at this point.

MR, MATANCSKI:  Thank you, sir.

SPECI AL MASTER HASTINGS: W' |l start again
at | have 11:46. We'|l start about 12:45.

(Whereupon, at 11:46 a.m, the hearing in
t he above-entitled natter was recessed, to reconvene
this sane day, June 15, 2007, at 12:45 p.m)

/11
I/
/11
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1 AFTERNOON SESSI ON

2 (12: 50 p.m)
3 SPECI AL MASTER HASTI NGS: Good afternoon
4 For those who are listening in, we're back to start
5 the afternoon's activities.

6 Dr. Kinsbourne is still in the w tness

7 chair, and the government was going to have sone

8 questions for himat this point.

9 VWher eupon,

10 MARCEL Kl NSBOURNE

11 havi ng been previously duly sworn, was
12 recalled as a witness herein and was exam ned and
13 testified further as follows:

14 SPECI AL MASTER HASTI NGS: M. Mat anoski ?
15 MR, MATANCSKI :  Thank you, Your Honor.

16 CROSS- EXAM NATI ON

17 BY MR, MATANGCSKI :

18 Q Good afternoon, Dr. Kinsbourne

19 A Good afternoon, sir.
20 Q Dr. Kinsbourne, you just provided an
21 opinion, and you said it was to a degree of
22 probability.
23 A O nmedical probability. A degree of
24 reasonabl e nedi cal probability.
25 Q Reasonabl e nedi cal probability. Can you
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1 quantify what that neans in terns of the |evel of
2 confi dence?
3 A Yes. The standard that | aminstructed
4 prevails in these proceedings, which is a nore likely
5 than not or about 50 percent standard.
6 Q ' mabout to go through your chain of
7 causation in this case, and at each step of the way
8 I"d like you to state for nme what your |evel of
9 confidence is in the matter that you had just
10 testified to, whether it is at that standard, about 50
11 percent; whether it's greater than that, let's say
12 you're fairly confident or very confident and it rises
13 above to say 60 percent.
14 Just give us a sense of when it hovers right
15 at that breakpoint of 50 percent and when it's greater
16 than that.
17 A | don't actually attach nedi cal
18 probabilities to steps in an argunment. | only
19 attach --
20 Q ' m having troubl e hearing you.
21 A | don't attach probability ratings to the
22 steps of an argunent because | | ook at the total
23 clinical picture before | nmake a diagnosis, so it
24 woul d be a mneani ngl ess exercise to do that.
25 Now, of course, that doesn't nean | won't do
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it if you ask me to, but | warn you that whatever the
probabilities are if you take these steps in isolation
it's really unhel pful to howit |ooks when those steps
are taken in conbination because in a clinical picture
the various features of a case interact with each
other, so cutting it up into pieces is nmedically
irrel evant.
Having said this, I'lIl be happy to do

what ever you tell ne.

Q I"msorry. Cutting it up into pieces? You

have a sequence here that you' ve just gone through on

direct --

A Yes.

Q -- where you expl ai ned the whol e sequence --

A Correct.

Q -- that | eads you to a conclusion --

A Correct.

Q -- that MVWR vacci ne causes autistic spectrum
di sorder.

A Ri ght .

Q W're going to go through that chain. At
each point | just want to knowis this at the
breakpoint or is this particular part of your theory
fairly well accepted.

A And | agree to do that, sir. | have no
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probl em
Q Thank you.
A | was just attenpting to caution about how

that might reflect on my ultinmate opinion.

Q Okay. So when we go through it you m ght
actual Iy change your ultimate opinion?

A No. Anything coul d happen, of course. |
mean, we mght have a Perry Mason nonent.

Q | seriously doubt that, sir. Let's start
with one of the theories that has been | aid out here,
but I didn't hear you speak on it this norning, and
that is the role of thimerosal in the causation chain
her e.

A For that role | rely on Dr. Aposhian. |
have no i ndependent opinion on it.

Q Okay. So you don't know what role it plays?

A No. I'msaying | rely on Dr. Aposhian for
that proposition. |'mnot a toxicologist, and
haven't reviewed this case with respect to formul ating
an opinion on that particular step

Q So you offer no opinion there?

A Correct.

Q And the next step seens to nme is the receipt
of neasles, nmunps and rubella vaccine. Now, at that
poi nt when the child receives neasles, nunps and
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rubel | a vacci ne what does the virus do, the neasles
virus, which is the one we're interested in?
A What does the neasles virus do?

Q Right, after the child has received the

vacci ne.
A Vll, initially it's in the tissues.
Q How does it get into the tissues?

A Through t he needl e.

Q Ckay.

A And then bit-by-bit it's carried off by the
circulation, local circulation, into the systemc
circul ation.

SPECI AL MASTER HASTI NGS: Doctor, for sone
reason I'mnot hearing you as well as | did this
morning. |I'msure it's not just because it's cross-
exam nati on

THE W TNESS: Yes.

SPECI AL MASTER HASTI NGS: Do the best you
can.

MR SHOEMAKER: Could we use this wireless
m crophone, the one that Sylvia was using this
morning? | think it's worth a try.

SPECI AL MASTER HASTI NGS: Ckay. Are you
qualified to set it up, M. Shoenmaker?

MR SHOEMAKER. No. And I'lIl take ful
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responsibility if | don't do it right. |I|s there any
way we can test this?

THE WTNESS:. Testing.

SPECI AL MASTER HASTINGS: Al right.

THE WTNESS: Thank you

BY MR MATANGCSKI

Q So you're at the point where the virus has
now entered the body. 1t's gotten into the I ocal
system and then you said it gets into the systenic
system

A It is bit-by-bit carried away into the
circulation to set up the virem a.

Q Okay. So at the point of injection you have
it inthe local area where it was injected, and then
bit-by-bit it's carried into the bloodstrean? |s that
what ' s happeni ng?

A Yes.

Q Okay. How long does it take before that
happens?

A I"'mnot a virologist. | don't know that.

Q And after it enters the bl oodstream what
happens next?

A It circulates, and primarily it enters the
| ynph gl ands and may actually enter those before it
enters the bl oodstreamthrough the |ynphatic system
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1 In the ynph glands the major imune attack on the
2 virus is launched.
3 Q So the body actually starts trying to fight
4 it when it gets into the Iynph gl ands?
5 A Ri ght .
6 Q Okay. Then what happens? How | ong does it
7 take after the injection before it gets into the | ynph
8 gl ands?
9 A I"'mnot a virologist. | don't know that.
10 Q After it gets into the |ynph glands and the
11 body i mmune systemstarts fighting it, what happens
12 next ?
13 A Well, on the one hand the virus is
14 circulating in the circulation. That's the virem a
15 On the other hand it's being neutralized by the i mune
16 attack, and the immune attack will be both hunoral and
17 cellular so the virus will be attacked both when it's
18 free and when it's in cells. In conjunction, the two
19 systems will in alnpobst every case elimnate the virus.
20 Q Now, when the i mmune systemstarts to
21 operate, when it's gotten into the |ynmph gl ands and
22 the i mmune systemstarts to operate, would we see any
23 synpt ons?
24 A Vell, we will see, for exanple, the rash
25 whi ch woul d be generated by anti body-anti gen
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conpl exes.

In other words, the rash itself is a
mani festati on of an interaction of the virus with the
i mune defense against it, and we will see fever
t hrough the cytokines released by the effects of the
Vi rus.

Q And this is when the virus first enters the
| ynph gl ands?

A | can't tell you the tinme. There is sone
i mmune reaction already locally, which we can tell of
course by the swelling that may sonetines occur, the
| ocal inflanmation, swelling, redness, pain.

That woul d be by the innate inmune system
that is the early responder, and then in the |ynph
gl ands you woul d al so get the adaptive inmune system
formulating a nore specific attack on the particul ar
antigen in this particular virus. Timeframes | can't
gi ve you.

Q Ckay. So you don't know when exactly that
woul d occur.

You tal ked about the inmune system
responding. If we were to do sone testing when a
person coul d see whether that happens, what would we
| ook for to see whether they had | aunched an inmune
system response?
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1 A Well, we would in theory need to | ook at
2 both arns of the inmune system of the adaptive inmmune
3 system nanely the hunoral and the cellular. The
4 hunoral is what is customarily tested in terns of the
5 anti body formati on against the virus, although
6 actually it is the less inmportant part of the
7 response, but easier to nmeasure.
8 The nore inportant defense is the cellular
9 because it's a virus into cells, and it is possible,
10 but expensive, to neasure cellular immunity, and it's
11 not a process that | am personally expert in.
12 Q How confident are you up to this point? How
13 confident are you in what you just stated?
14 A | amfairly confident both in what | know
15 and what | don't know.
16 Q Yes, and | know you' ve been very careful to
17 tell us what you didn't know.
18 From what you' ve stated that you do know, is
19 that at the 50 percent |evel of confidence, or is that
20 much hi gher than that?
21 A I would say it's higher.
22 Q Now, you said that the standard neasure that
23 you woul d take to see whether the body nmounted an
24 i mmune response would be to test the hunoral part or
25 the anti body response. 1Is that right?
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A Yes.

Q And what woul d you expect to see if the body
mount ed a successful attack on the neasles virus?

A You woul d expect to see the presence at what
| take to be satisfactory |evels of antineasles
ant i body.

Q And in ternms of that part of your opinion,
what | evel of confidence do you hold to that?

A |"mpretty confident of that.

Q Now, what does the virus do at this point?

A At which point?

Q Where it's now elicited a hunoral response,
an anti body response, and the other arm the cell-
medi at ed response.

Let ne just step back. It's initiated the
i mmune response, and the virem a has begun.

A Right. You're asking me what it does after
the vireni a?

Q Actually, 1'Il strike that question. What
in Mchelle Cedillo's case have you | ooked at that's
pertinent to what |'ve said so far?

A The fever.

Q The fever. Was there sonething el se?

A There was. There was a faint rash al so
reported, yes.
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Q And did she have a test for antibodies as
wel | ?
A No, she did not.
Ckay. She had that when?
Oh, nuch later when Dr. CGupta investigated
her. | don't know if she had it any other tine, but
she had it then.

Q Okay. And do you recall what that test

showed?
A No.
Q Do you know whet her she had a neasl es- munps-

rubel la vacci ne after the one that we're tal king about
in 1995?

A No. | mean, she didn't.

Q She didn't?

A No.

Q And you don't believe that she was exposed
to wild neasles virus. 1Is that right?

A It's not the matter of ny belief. | didn't
find any evidence in the records that she had been.

Q Now we have the virem a. Were does the
virus go next after the virema or during the virem a?

MS. CH N- CAPLAN.  Speci al Master, these are

all virology questions. Dr. Kinsbourne is a
neur ol ogi st .
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1 W had Dr. Kennedy here. It seens to ne
2 that M. Matanoski could have questioned Dr. Kennedy
3 about all this information.
4 SPECI AL MASTER HASTINGS: | don't think M.
5 Mat anoski is looking for information for its own sake.
6 He's trying to test Dr. Kinsbourne' s understanding,
7 and since he's the one that presents the ultinmate
8 opinion I'll give himsone play here to ask a few
9 questions in this regard.
10 MR, MATANCSKI:  Thank you, sir.
11 BY MR, MATANGCSKI :
12 Q Do you need ne to repeat ny question?
13 A Yes, please.
14 Q After the virem a begins, where does the
15 Virus go next?
16 A The virus is cleared fromthe system and
17 di sappears.
18 Q And when it doesn't, as is the postulate
19 this case, where does it go next?
20 A When it doesn't it would be likely to settle
21 i n macrophages, maybe in dendritic cells and possibly
22 in other places of which I'm not aware.
23 SPECI AL MASTER HASTI NGS: Before we go on
24 Doctor, |I'm hoping that that m crophone we just
25 clipped to you is hel ping the people at hone.
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1 Unfortunately, that mcrophone is for the phone

2 conf erenci ng.

3 That big mcrophone, if you could pull that
4 alittle closer to you? That would help here in the
5 courtroom

6 THE WTNESS: Yes, sir

7 SPECI AL MASTER HASTINGS: Just a little

8 closer to you on the stand. G eat.

9 BY MR MATANCSKI

10 Q I'"'msorry, Doctor. You said that what

11 happened? | |ost you.

12 A Well, the virus would settle in macrophages
13 and it would settle in dendritic cells, and there may
14 be reservoirs of it established el sewhere such as the
15 bone marrow, but | don't know that for a fact.

16 Q And how | ong does it take to do that?

17 A | have no idea.

18 Q Do you know how it does it? How does the
19 virus get into the nacrophages? Do you know?
20 A The virus gets into a cell by attaching with
21 that sequence, the genetic sequence that Dr. Kennedy
22 expl ai ned.
23 Q And woul d we see any synptons externally,
24 clinical symptons, of this happening?
25 A Not to my know edge.
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Q Now it still isn't resident in any organ
other than blood at this point, or is it resident in
sonme organs?

A Well, it's resident in |ynphoid tissue and
maybe el sewhere, but | don't know that.

Q Is there any diagnostic test we could do at
that point to find the presence of neasles virus?

A I woul d i magi ne that one could biopsy a
| ynph node and test for the virus.

Q And if it's in the nacrophages could you
test the bl ood?

A Yes.

Q And if it's circulating in the blood you
could test the blood. Is that right?

A I would think so.

Q Now, fromthere in the course of your theory
it seens that it needs to get to the gut. How does it
do that?

A It would get to the gut by the circul ation,
by the blood circulation, and then settle in the
| ynphoid tissue in the gut, in the gut |ining.

Q And how does it get into the |Iynphoid tissue
inthe gut lining? Is it the sane process, or is it a
different process that we were tal king about for --

A | don't know whether it's the same or
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different process.
Q l'"'msorry?
A | don't know whether it's the sanme or a
different process.
Q How | ong would it take fromthe tinme period

that you got MMRto it being in the gut?

A | don't know.

Q VWhat synptonms woul d we expect to see at the
time that the nmeasles virus entered the gut?

A That is a question for a gastroenterol ogist.
I"mnot the right person to ask about the tine course
of synptons followi ng viral invasion of the gut
I'i ni ng.

Q Do you know, and if you don't that's a
perfectly fine answer if you don't know the answer to
this. Do you know what kind of diagnostic testing we
woul d do to test whether it would be in the gut?

A VWll, I"'msure | don't know it as
conpr ehensi vely as sonebody who is in that discipline.

Q I n which discipline?

A Gastroenterol ogy. You would, for instance,
determ ne by scope whether there's inflammation, and
if there's inflanmati on you could take a bi opsy and
anal yze t he sanpl e.

Q Doctor, fromwhat you know of neasl es virus,
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1 would it preferentially attack the gut or find its way
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to the gut, or would it find its way to other places
as well?

A It's described as preferentially being
enterotropic, as | nentioned this norning.

Q In any other places in the body?

A I've already nentioned the |ynphatic system
If it gets access to the nervous systemit wll go
there, but it may not get access.

Q Now, you told ne you didn't know exactly
what ki nd of gut synptonms we shoul d expect.

A Well, | do know that one woul d get diarrhea

What | don't knowis the tinefrane.

Q Is that specific to neasles virus, diarrhea?
A No. There are sone ot her causes of

di arr hea.
Q Is it described that neasles virus, the

typical response to it is diarrhea?

A | don't know whether it's typical. | have
seen descriptions of diarrhea follow ng nmeasles
i nfections, yes.

Q You nmentioned that it also is preferential
to lynphatic tissue. 1Is that right?

A Yes.

Q VWhat synptonms woul d we expect to see when it
/11
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was in the lynphatic tissue?
A Well, if a child has neasles -- in other

words, if it's a neasles infection that you're talking
about, which I'mnot clear about -- then the |ynph
gl ands coul d be swol | en.

Q And | amtal king about neasles virus

i nfection.
A You are? | see
Q So these preferential areas are the | ynph

glands and the gut, and if it's hitting these
preferential areas you're not sure what synptons ot her
than diarrhea for the gut, but you' d expect to see
swol l en | ynph glands. Is that right?

A And if we're tal king about neasles you would
obviously get the skin involved with a rash, and you'd
get spots in the nucosa inside the nmouth, and you
woul d get a neasly appearance of the child with
conjunctivitis and runny nose. At |east when | was
young that was a faniliar situation.

Q And when the synptons went away what woul d
that indicate to you, the synptons of swollen gl ands
or rash di sappearing?

A Wll, | would suppose that the inmmune system
had di sposed of the virus effectively, although it may
take quite a while for the |Iynmph glands to go down
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1 actual | y.
2 Q And is this generally well known in terns of
3 the course of that viral entity?
4 A | think the rather sinplistic description
5 I"ve given is well known. [|'msure there's nuch nore
6 known.
7 Q |'"msorry?
8 A I'"msure there's nmuch nore known by a
9 virol ogi st than that.
10 Q Now, if the postulate that we have was stil
11 resident in the gut, would you expect it to be
12 resident in other areas of the body at the sane tine?
13 A | don't know.
14 Q Wul d you pl ease describe how it would get
15 fromthe gut to the brain? This is the neasles virus.
16 A If the neasles virus were stored, as it
17 were, in the gut Iining and latent there then it would
18 get to the brain through the circulation of the bl ood.
19 Q If the neasles virus was persisting in the
20 gut would the virus continue to circul ate through the
21 body in the bl ood?
22 A Sonetimes and sometinmes not.
23 Q Okay. How often does it do that? How often
24 does it circulate in the body if it was in the gut?
25 A | don't know. | don't know such a thing
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1 No
2 Q You don't know what the probabilities are
3 that it would not be in the circul ating bl ood?
4 A We're tal king about a normal person? No,
5 don't know.
6 Q Let's tal k about soneone who we postul ate
7 has an i mmune deficiency as in this case. How would
8 it occur in that instance?
9 A It is likely --
10 MS. CH N- CAPLAN.  Special Master, these are
11 all virology questions. | haven't heard a
12 neur ol ogi cal question yet.
13 MR MATANCOSKI: We're getting to neurol ogy,
14 but I did hear this norning offered testinony in the
15 area of virology, and Dr. Kinsbourne is free to say he
16 does not know on any question | ask.
17 SPECI AL MASTER HASTINGS: |'Il let him
18 conti nue.
19 MR, MATANCSKI :  Thank you.
20 THE WTNESS: |'msorry. Could you say it
21 agai n?
22 BY MR MATANCSKI :
23 Q Doctor, in the person that we're tal king
24 about who has an i mune dysfunction as in this case,
25 if the virus was in the gut howis it getting to the
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brai n?
A Well, by the circulation of the bl ood.
Q In that same person that you're postul ating

that it's persisting, if it's persisting in the gut
would it continue to circulate in the bl ood
conti nuousl y?
A Not necessarily, no
Q Is the virus going to be only resident in
the gut and not having it circulate in the bl ood at
all?
A It's a possibility.
Q Is it nore likely than not that that woul d
be the case if it was resident in the case?
M5. CHI N- CAPLAN.  Now we have a
gastroenterol ogy question. The experts were here.
SPECI AL MASTER HASTINGS: Ms. Chin-Capl an,
as | understand your case, this is the only medica
doctor who puts it all together, who gives the
ul tinmate opinion.
| don't think either the inmunol ogist or the
gastroenterol ogi st gave the ultimate opinion of
causation, so | think it's appropriate. | think these
questions are appropriate for the physician who's
giving the ultinmate opinion on causation for you.
To the extent he doesn't know the answer, he
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1 obviously feels free to state when he doesn't.
2 BY MR MATANCSKI
3 Q Doctor, back to you.
4 A Thank you. Again, if you'll be so kind?
5 Q W'l start back with the gut thing. 1In the
6 postul ate you have, if the neasles virus is resident
7 and persisting in the gut howis it getting to the
8 brain?
9 A By the circulation of the bl ood.
10 Q Can it exist in the gut alone without it
11 entering the bloodstreamto get to the brain?
12 A It couldn't get to the brain without getting
13 into the bl oodstream
14 Q If it's persisting in the gut, would it
15 continue to be in the circul ati ng bl ood?
16 A I would i magi ne that sonetinmes it would and
17 sonetimes it wouldn't.
18 Q How often would it not be in the circulating
19 bl ood?
20 A | don't know.
21 Q So this is your guess that it sonetines
22 m ght not ?
23 A It seens biologically reasonable for any
24 substance in Iynph glands at tines to percolate in
25 anounts -- tiny, small, nedium |arge or enornous --
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into the blood and other times not to do that.

That woul d be on general principles, but how
often? |If anybody knows the answer to that question,
which | doubt, | certainly amnot the person.

Q I don't want to ask a question that's
al ready been answer ed.
| believe you said you didn't know how | ong

between the recei pt of neasles virus vaccine would it

be before the virus entered the gut. |s that correct?
A Yes. | don't know that.
Q Do you know how long it would take before

the virus went fromthe gut to the brain?

A I know that it can take nonths or years for
the virus to reach the brain fromits source, but
don't know specifically how that's nodified if the gut
is the source.

Q So you don't know how long it would take if
the gut was the source of the virus? You don't know
how long it would take before it would enter the
brain. |Is that right?

A I imagine it would be very variable. |
don't know that there are tine limts on this.

Q Now, for the part of the theory that you
have fromgetting to MMR into the gut, what studies do
you rely on?
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A For nmy know edge that the neasles virus gets
into the gut it is a property of the neasles virus to
be enterotropic.

Q No. For your proposition that neasles-
munps-rubel | a vacci ne, the neasles conponent of it,
woul d enter the gut, what studies do you rely upon?

A No particular studies. | rely upon the
opi ni on of the virol ogist, of the appropriate
specialist. | have not studied that independently.

SPECI AL MASTER HASTI NGS: Let me stop again.
Again, Doctor, | hate to repeat this. | had no
troubl e hearing you this norning, and |I'm having a
hard time now.

| don't know if it's sonething | ate, but if
you coul d speak up as best you can?

SPECI AL MASTER VONELL: Perhaps if he pulls
his chair forward?

| notice it's sort of fading back, Doctor
That might help get you a little bit closer to the
mc.

THE WTNESS: To the extent ny body permts.

SPECI AL MASTER HASTI NGS: W appreciate it.
Thank you.

THE W TNESS: Ckay.

SPECI AL MASTER VONELL: That's much better.
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THE WTNESS: | hope so

SPECI AL MASTER HASTI NGS: W want to hear
what you have to say.

THE W TNESS: Yes.

SPECI AL MASTER HASTI NGS: M Mat anoski, go
ahead.

MR. MATANCSKI :  Thank you.

BY MR MATANGCSKI

Q Up to this point when | had asked you
questions about how confident you are you ventured an
opi nion. Now, how confident are you in the notion
that the vaccine, the neasles conponent, would enter
the gut?

A See, ny difficulty is with the fornul ation
of the question. Wuld enter the gut in every child?
In some children? Nothing happens al ways.

Q I"msorry. Let's deal with this case then.
In this case.

A How confi dent ?

Q How confident are you in this case that it
woul d enter the gut?

A Okay. | have a degree of confidence about
50 percent in this case.

Q Now, when the virus gets to the brain, how
does it enter the brain?

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 131 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1146
KI NSBOURNE - CROSS

A It would enter the brain through the |ining
of the bl ood vessels otherw se known as the bl ood-
brain barrier.

Q And how does it do that?

A It would typically be transported by
macr ophages. In other words, it would be inside the

macr ophage whi ch then can perneate the bl ood-brain
barrier.

Q And once the macrophages enter the brain --
let ne take a step back. Wuld you see any clinica
synpt ons of that happeni ng?

A | can't | ocate any such synptons.

Q In the factual context of this case how | ong
woul d it take between the receipt of MMR with the
measl| es vacci ne conponent before the macrophages woul d
bring neasles virus into the brain?

A In the context of this case ny opinionis
that it took seven days, but as a general principle |
can't give you an answer.

Q You just said it would happen in seven days.
Then you know or have a guess as to how long it should

take as a pathol ogic process or as a physiol ogic

process?
A I have no opinion as to whether it should
take longer. | don't believe that it should take
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| onger.
Q I"'mtrying to find out why seven days is
okay in this --
A No. You asked in the context of this case.
Q | understand that seven days is good in this

case, but that has to be based on sone body of
know edge about how long it should take in order to be
appropriate in this case. Wat is that body of
know edge or what is that range of how long it should
take if you know?

A I have not reviewed virologic literature on
that process, so | don't know.

Q kay. Once it's in the brain what happens
next? What does the virus do next?

A The virus will settle inside cells.

Q What ki nd of cells?

A They coul d be neurons, they could be
astroglia.

Q Any ot her ki nd?

A They could be microglia, they could be a
conmbi nati on

Q Does neasles virus preferentially sel ect
certain cells?

A | believe that it is nost apt to be in
astroglia.
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Q Because that's preferentially sel ected by
neasl es virus?

A For whatever reason | think that's where
it's nost comonly found. | nean, | don't know, and
there's a reason for saying it. |'mnot sure that the
measl| es virus makes the decision or maybe the cel
makes the decision. The microglia has a phagocytic
function and woul d actually enconpass the virus. On
the other hand, the virus would attach itself to
anot her brain cell which had no particular interest in
it.

Q Okay. So it's your belief then that it's
actually the cells thenselves that are better
attracted to these particular cells? The astroglia
are attracted to the neasles virus?

A I"'mnot sure | said it like that, but let nme
say it again. A phagocyte is a cell that's
speci alized to enconpass foreign material, and the
virus is foreign material and the microglia has a
phagocytic function, so one would expect it to take up
virus particles. On the other hand, the virus has
certainly entered cells that are not phagocytes, and
they do that by the nmechanism Dr. Kennedy descri bes,
by attaching thenselves to the cell nmenbrane and
entering the cell.
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That coul d happen either with neurons or
wi th astrocytes.

Q After it enters the astroglia what happens?

A It stays there. Now, depending on the
circunmstances it either destroys the cells whereupon
it also destroys itself, that's calls a cytolytic
process, or it remains persistent in the cell where
the cell continues to be intact, which is a non-
cytolytic process. Both occur.

Q Bot h occur sinultaneously?

A No. Well, | don't know. Maybe they do, but
there are circunstances where you have your cells
bei ng destroyed and ot hers where you don't. [It's not
an essential characteristic of all neasles virus
i nfections of the brain that there be cytol osis, but
it certainly can occur. But there are other
circunmstances where the neasles virus stays inside the
cell, and the cell maintains its integrity but not
necessarily its function.

Q Okay. So there are variable results? It
can do sone cytolytic danmage and it may not do sone
cytol yti c damage?

A Correct.

Q How do you neasure whether it's going to do
cytolytic damage or not?
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1 A Well, if you have the opportunity at the

2 right tine then mcroscopically you can see whet her

3 there is necrosis of cells, whether the cells are in

4 fact process of dying, or subsequently you can see

5 whet her the nunber of the cells is depleted so that

6 you can assune that some were Kkill ed.

7 Q Do you know of any tine when neasles virus

8 entered the brain and it was non-cytolytic? It had no
9 cytolytic activity at all?

10 A I''mnot aware of a question |ike no

11 cytolytic activity all. | don't know where that's the
12 case.

13 Q So you don't know if it can exist wthout

14 doi ng sone cytol ytic damage?

15 A Some is such a mnimal. | nean, anything

16 can happen.

17 Q Should | direct this question to a

18 vi rol ogi st?

19 A Well, it's certainly up to you, but it mght
20 be appropriate
21 Q Wuld it be nore appropriate to direct this
22 question to a virol ogist?
23 A Yes. | think that at the infinite | evel of
24 the infection between the virus and the cel
25 regardl ess of the systemof the body this is nore in
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the domai n of a virologist.

Q What studies are you relying on for your
description of what the neasles virus will do on a
cellular level in the brain?

A Do you nean what do | rely upon in the
proposition that the nmeasles virus enters the cells?

Q You just gave us a description of what the
measl es virus would do on a cellular level in the
brain. |'masking for what studies you're thinking of
or support for that proposition.

A |"ve read about this. | don't think that
what | said was cutting edge science, so | don't
remenber any recent specific article. | nentioned Dr.
O dstone's caution that the virus can persist wthout
cytolosis. Cbviously the virus can al so cause
cytolosis. | nmean, | didn't know that was
controversial .

Q Ckay. But you don't know what the relative
probabilities are of it being non-cytol ytic?

A No, | don't.

Q Now, after its entered the cells in the
brai n, what happens next?

A The i nnate i mmune system of the brain would
I aunch an inmmune attack on the cell with the virus.
In other words, the presence of the virus antigen
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woul d activate the nmicroglia, and the nmicroglia would
produce proinflammatory cytoki nes and t he
proi nfl ammat ory cyt oki nes woul d generate inflanmati on.

Q And this is a proper response by the body to
the entrance of a virus. |Is that right?

A Yes, it is.

Q Now, can you get us fromwhat the virus is
doing in the brain to how the virus is creating
autistic spectrumdi sorder? Actually, let nme take a
step back. How long would it take after the virus
entered the brain before the innate i Mmune system
woul d begin to kick in?

A The innate i nmmune systemtypically has a
short latency, so should react quickly.

Q So after the innate i Mmune system begins

what's the next step in the process?

A VWell, inflammation is created.

Q "' msorry?

A I nfl ammat i on.

Q Inflanmmation is the next step?

A After the innate, when the innate inmune

system responds, it responds by causing inflanmation.
Q And the inflammation is for which purpose?
A Wll, it's for the sane purpose as when you
scratch yourself on the arm It is for renoving the
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1 i nvader or the substance that has the characteristics
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of an invader.

Q It's a proper imune response?

A Correct.

Q Now, what's the next step in the process
that |eads us to autistic spectrum disorder?

A The process that we' ve described so far as

menti oned invol ves astrocytes. The astrocytes are
i nactivated or killed, depleted in number, or weakened
in their function and the consequences in the
particul ar nechanismof injury that | offered this
morning are that a glutamate excess may result. |
could go over those further steps again, but they
woul d be the same as | testified this norning.

Q Taking a step back, the innate inmmune
response to neasles virus in the brain, how confident

are you in that occurring?

A I'"mconfident. About 50 percent.
Q Only about 50 percent?

A | said about.

Q "' msorry?

A About 50 percent.

Q You' re not much above the 50 percent |evel
that there's going to be an innate i mmune response?

A Well, let me be nore specific because this
is areally contrived exercise. | know about this
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fromthe Vargas work, and the Vargas work | think is
of high quality, and the findings are explicit and
they are well-regarded. However, they are a single
study so I'mnot going to be 100 percent confident on
anything on a single study, but it gives ne a
sufficient basis for ny opinion.

Q So you believe that it's pretty well-

established in your view that there be an innate

i mmune response to a virus in the brain. Is that
right?
A Actually, I'msorry. | was tal king about

the autistic children.

Q No, no, no. I'msorry, Doctor. | didn't
mean to confuse you. [|'mtaking you back a step to
the innate inmune response.

A Okay. The question of whether the innate
i mmune systemresponds in this fashion in the brain of
normal |y functioning children is not one that | have
consi dered, and therefore | can't offer an opinion on
it.

Q I"msorry. You can't offer an opinion on?
Coul d you repeat your last answer? | just had trouble
heari ng you

A Yeah. Should the neasles virus enter the
brain under nornmal circunstances, which | believe it
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is a very uncommon event, then all arns of the immune
systemrepresented in the brain will presumably react,
i nnate and adaptive. | have no reason to doubt that.

Q You feel fairly confident in that happening?

A Yes.

Q Okay. The next step that you were
descri bing was getting us to how we have autistic
spectrum di sorder.

A Ri ght, and the mechani sm of injury which I
offered, which | present as nedically reasonabl e but |
do not present as scientifically proven, involves the
pestici des, which as we have discussed can be
i nactivated or destroyed by the virus, and involves a
known function of the astrocytes, which is not a
controversial but an accepted function, w th respect
to the control of the level of glutamate, which is an
excitatory neurotransmtter.

| explained this norning in a sinple way
what the astrocytes normally contribute to the contro
of glutamate | evels and the consequence of that
control | acking being that the glutamates woul d be
produced and persist in the brain in excessive
anounts.

Q Okay. So the forner proposition that
glutamates woul d be present is fairly well-
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est abl i shed?

A That astrocytes are involved in glutamate
control is supported by current literature. Yes.

Q How confi dent are you in that happeni ng?

A I've read multiple publications making that
point. [I'mnot aware of seeing controversy about it.

There is hardly anything in your science about which
isn't sonme controversy so | can't give you guarantees.

Q Ckay. But you're pretty confident in that
one?

A Yes.

Q This particular part of the theory about
astrocytes, their role in controlling glutamates, is
that a new theory?

A | don't know how new it is. | suspect the
finding is recent, but | couldn't tell you exactly.

Q So you're not that familiar with the
literature on that particular --

A | haven't nmade that issue a particular focus
of ny study. It is sonething that |I'maware of in ny
know edge of brain function.

Q How | ong does it take fromthe tinme the
virus enters the brain before this process would
begi n?

A Before it?
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1 Q Before this process woul d begin.
2 A | have no information on that.
3 Q Has it ever been studied?
4 A | don't even know that.
5 Q The next step in the process, could you
6 descri be that, please? What happens next?
7 A The shift in the bal ance between excitatory
8 and i nhibitory influences in the brain, which as I
9 mentioned this norning is always a fluctuating factor
10 in brain function, would be skewed to the excitatory
11 extrene. That would affect the communication between
12 neurons in different parts of the brainin a
13 particul ar manner.
14 In order for the brain to do what it does,
15 which is formspecific patterns of activation which
16 correspond to specific experiences in the outside
17 worl d, specific nmenories in the inside world, specific
18 enotions, they correspond to particular considerations
19 of neuronal activation. It's |like peaks and bal ances.
20 Just think of nountainscapes, only the nountains are
21 | evel s of activation.
22 Then you woul d have a conceptual nodel of
23 the pattern of brain activation, which ideally a
24 mllion years fromnow we'll be able to specify from
25 that pattern what a person i s experiencing.
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Qbviously, we can't do that. Now, the point that I'm
addressing isn't a particular pattern representing a
particul ar experience, but the ability of the brain to
di scrimnate between different experiences by making
differential patterns.

For it to do that in a refined way, it needs
two elenents. It needs the activation to cause the
anplitude and it needs inhibition to nodel one, to
circunmscribe themso they don't overflow, because
otherwise it's like ink running. The pattern would
becone | ess specific and the behavior woul d becone
| ess refined and nore crude.

So what I'msaying is that the precision
wi th which a person can think is nore a function of
the ability to inhibit specifically just like the
precision of a sculpture is a function of the ability
of the sculptor to decide exactly what to renove from
the medium Now, if the inhibitory aspect of formng
brain states is overwhel med by the activation, one is
going to get fewer differential brain states
avai | abl e, and under ones that nakes fewer
distinctions. That's one point. 1In other words, as |
was saying this norning, only sinpler issues can be
addressed woul d be the correspondent. It would be
what woul d correspond to this particular perspective.
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Q My question was a little sinpler than that.
I"'mfine with going on, sir, but it was a little
sinmpler than that, but go ahead.

A I"'msorry. | do want to respond to what
you're asking me. Am1l doing all right?

Q Go right ahead if you have nore to say.

A There's always nore. The |ast point to nake
before | let you reenter this conversation is that it
is particularly hard for a brain to have a specific
distribution of patterns in different parts of it, and
in the cruder brain they would collapse into fewer
simpl er aggregations. This | think happens in the
immature brain, in the danaged brain, in the denented
br ai n.

In order to have very specific patterns
i nvol ving different nodes of thinking, for exanple,
sensation, novenent, better nmenory, you have to hold
these activations apart so they each contribute to the
refined nmental state.

I f you have over activation then you're
unable to formthese refined distributive patterns and
you are thrown back on the nore sinplistic |ocal
sel ective patterns such as attending to just one thing
or one part of a thing, or obsessing in one's mnd
wi th one thought over, and over and over, or engagi ng
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in a particular activity again, and again and again as
opposed to flexibly nmoving fromone thought to
anot her, one perception to another, one nenory to
anot her, one activity to another, as is required by
the conti ngenci es of normal |iving.

Okay. That's an answer, but pl ease proceed.

Q Thank you, sir. How long does it take
before this disregulation and the excitatory process
begi n?

A | don't know.

Q What studies do you rely on for this result,
the excitatory disregul ation?

A As | nentioned this norning the construct of
a bias in the excitation inhibition ratio or bal ance
is fornulated by the article of Rubenstein and
Mer zeni ch which | have included in ny bibliography.

Q I's that your best support for this
proposition?

A Yes.

Q How confident are you that this is what's
happening? 1|s that the 50 percent threshold or is it
greater?

A It's about 50 percent, but it certainly
requi res nore studying.

Q What's the nmeasles virus doing neanwhile in
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t he brain?

A As far as | know, it's sitting there.

Q Which link in your chain of causation are
you | east confident in?

A For me to answer this accurately, could you
give me the particular links that you want ne to
conpare?

Q Take your whol e chain that we just went
through. Wiich link in it are you | east confident in?

A I"'mtaking my tine reviewi ng nmy chain, okay?

Q Take as nuch tine as you want, Doctor.

A Thank you. | think it's a question of how
to define what is the Iink. M opinion renders that
more likely than not the neasles virus is the cause of
t he encephal opat hic process, results in to an autistic
behavi or is based on argunents such as the neasles
virus is neurotropic, it's neuropathic, it's been
shown to be persistent in this individual person, this
person did in fact evidence encephal opathic
regression, there's no evidence for other viruses or
ot her causes for that. And that in ny opinion already
meets the burden of an opinion at the | evel of
reasonabl e nedi cal probability.

Now | have gone beyond that degree of
expl anation to attenpt to define sonme of the |inks

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 148 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1162A
KI NSBOURNE - CRCSS

within links if you like in terns of nore precisely
how t he infective agent affects brain cells and so on.
And in doing so, | have tried to do sonething which
neur ol ogi sts and neurophysi ol ogi sts often don't know
about or tal k about this.

Neuroscience isn't at the |evel where one
can routinely expect all the links in such a chain to
be definite and defined. Absolutely not. So |
actually feel that in offering the mechanisml did, |
was exceeding ny burden in the context of the present
pr oceedi ngs.

Q That wasn't ny question, though, Doctor. |If
you don't have at least a theory of howit lays out a
sequence, then it's just your say-so. It's what we
call inlawipse dixit. But we've laid out a nice
theory, a nice sequence, a nice chain here, and all ny
question asked you is which part of that sequence is
the weakest in your mind in your opinion?

A No, | understood the question. |'m having
real trouble with it because it's so hard to conpare

themw th each ot her, you know?

Q Wl I, then nanme your top three weakest.
A Let ne choose ny particul ar mechani sm of
injury, let's call it the glutamate excitation

hypot hesis, okay? | certainly don't purport that's
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the only available explanation, and | certainly don't
say it's been scientifically proven. | think it's a
good enough possibility, or probability, or
plausibility to neet our standards, but | can't say
that I"'mintensely confident about it because there
got alternatives, and literature has them and these
got controversial areas.

Q So if you had to choose that woul d be the

weakest ?
A Yes.
Q Doctor, is it accurate to say your pediatric

practice at this tinme is very limted?

A Yes, sir.

Q It's been about 20 years since you' ve had an
active pediatric practice. |Is that right?
A Well, yes, alnost. It's 17 or sonething

like that. Yes.

Q In your CV you stated you have accunul at ed
ext ensi ve experience with disorders in mental
devel oprent. You listed autistic spectrum di sorders
as one of these, but you haven't treated children on a
regular basis in 17 years. |Is that right?

A Yes. That's right.

Q So your extensive experience to the extent
it had anything to do with autismwould be 17 years
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ago?

A My experience in the clinical nmanagenent of
autistic children on any ongoi ng regul ar basis
certainly expired at that timeframe. M study of the
literature, ny scholarly invol venent, ny experience of
the type that | described this norning under
questioning from M. Chin-Caplan, ny interactions with
col | eagues interested in autism nmy collaboration in
scientific investigations have been very ongoi ng and
conti nuous.

|'"ve had a continuous interest in autismfor
many years, but that interest is nore expressed at the
| evel of bionedical and bi obehavioral investigation,
which is the level at which we are operating here,
than it is in the routine clinical managenent of
chil dren.

Q I"'msorry. |1'mnot sure | understood the
distinction there. Your interest in autismfor the
past 17 years has been el sewhere? | understand you to
say it's not in actually treating autistic children.

A Okay. Let nme see if | can rephrase.

Sources of information that a physician acquires about
a disorder cone basically in two ways. One is his or
her clinical experience init with the actua

i ndividuals who are suffering fromthe problem The
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other area is his or her acquaintance with the sum of
the scientific literature with respect to the
condition in question.

Now a person can be seei ng hundreds or
t housands of autistic children and have no
under standi ng of the type of brain mechani sns that we
are discussing at this time. Wat | was pointing out
is that although ny interpersonal interaction with
autistic children has greatly di mnished ny
interaction with the pertinent biobehavioral and
bi onmedical literature continues to be intense.

Q You said there are two different sources but
a scientist could get information or experience from
both of those sources, correct?

A Yes. If you take the concept of evidence-
based nedicine, which is nuch discussed and certainly
an excel |l ent concept, that basically says you have to
base yourself not on your personal experience, that's
anecdotal, but on the product of systenatic studies.
And | think that the trend at this time is very much
in that particular direction.

Q You don't nean to suggest that soneone who
treats, and al so who researches and spends their tine
with the nmedical literature on autismis sonehow | ess
qualified to speak on that topic, are you?
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A You're right, | don't nean to suggest that.
Q Since you' ve acknow edged that exposure in

treatment to children woul d be one source of

i nformation inform ng you about auti smwoul d they have
greater know edge than someone who has limted
thensel ves to reading nedical literature on it?

A It depends on the quality of the individual
and their engagenent than on any nunber of exposure of
one or other kind. 1've had nassive exposure to
attention deficit disorder as it happens, and |'ve
| earned an awful lot fromit. You know, the | ast
thing I would do is to criticize that type of
engagenent .

Q You don't belong to any societies or
associ ations that are devoted to the research, care or
treatnent of autism do you?

A No. Well, actually, | think I'ma nmenber of
| MMAR. | joined I MFAR Yes. The association that

nmeets once a year.

Q You think you mght be a nmenber of that?

A Huh?

Q You think you mght be a nmenber of that?

A Vll, | think | mght. 1 attended a
meeting, and I believe | signed up. | didn't go |ast

year. But to tell the truth I hadn't thought about
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1 that until now [I'Il check on it.
2 Q So it doesn't conme to the top of your m nd?
3 A Not constantly. No
4 Q No. And not in response to ny question. In
5 the past 20 years how many articles have you published
6 on autisnf®
7 A | should say five or six. | could |ocate
8 them for you.
9 Q That's in the past 20 years. Sure it's that
10 many?
11 A "' msorry?
12 Q Are you sure it's that many?
13 A | don't know why |I'm not understanding this.
14 I"msure it's ny fault.
15 Q Al right. You think it's five or six.
16 A Well, | don't need to think. [If you give ne
17 my CV I can count themfor you
18 Q How many of those articles were origina
19 research by you?
20 A Well, the nost recent one was, is and that
21 woul d be the Fein, F-E-I1-N, and col | eagues. That cane
22 out | think just within about a year ago. It's
23 listed.
24 Q Fei n and col | eagues?
25 A Yeah.
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1 Q This is on autisn?
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1 A Yeah. Actually, it may be that Fein, was
2 not the first author. 1'msorry. |If you show e the
3 CVI1'll showit to you.
4 Q That's okay, Doctor. It's on file.
5 A It is, and it was within the last year. It
6 was published in Autism1 believe. Liss actually is
7 the first author, L-1-S S Thank you.
8 MR MATANOSKI: For the record, counsel for
9 the Petitioners just handed Dr. Kinsbourne -- | take
10 it you' re handing himhis CV?
11 MS. CH N CAPLAN. CV
12 BY MR MATANGCSKI :
13 Q | really don't have any other question in
14 that particul ar area.
15 A Then I'"Il put it away, sir
16 Q Thank you. I'mfine with you reading it,
17 but | just want to nove on to the next questi on.
18 A No. | wunderstand.
19 Q You nmentioned that you periodically, | guess
20 every tine that Dr. Menkes publishes his textbook, you
21 do a chapter on there on devel opnental disorders. |Is
22 that right?
23 A Yes. | do what's now Chapter 18, which is
24 the one entitled Disorders of Mental Devel oprent.
25 Q In the 2006 version you nmentioned you wor ked
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with Frank Whod on that?
A Yes.
Q You di scussed in your direct that there's an

extensi ve section on autismin that?

A Yes.
Q Did you or he wite the section on autisnf?
A | wote that.

Q And in that you devel oped a chart that had

t he concom tance of autisnf

A Conconi tance. Yes.
Q |'"msorry.
A Yeah. No. | understand. There is this

| ong, rather dreary table of nanes.

MR MATANOSKI: Yes. Actually, I think we
could show you what it |ooks like in your book
chapter.

SPECI AL MASTER HASTINGS: |Is this --

MR, MATANOSKI: This is | believe submtted
as a Petitioners' exhibit.

SPECI AL MASTER HASTINGS: | believe so, too.
Anybody have the cite to it? Wich tab?

MR ROONEY: PP.

SPECI AL MASTER HASTINGS: PP. Thank you.

BY MR MATANGCSKI :

Q On that you listed a nunber of causes or the
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concomtance. |1'll get it before we're done, Doctor.
Under that you listed viral as one of them You
listed three different viral concomitance.

A Yes.

Q There they are, rubella, herpes and
cyt omegal ovi rus.

A Ckay.

Q Now, in your report you pretty much
reproduce this chart.

A Yes.

Q There was one change. You added one. You
added neasl es.

A Ri ght .

Q Anyt hing happen in the | ast year to cause
you to add neasles to that chart?

A Not hi ng happened, but nmy m nd being so nuch
on this seemngly endless litigation | thought to

mysel f, hey, you didn't put in neasles.

Q | see.
A | nean, it's extrenely rare, but so are the
ot hers.

Q On that sane publication, 2006, you put out
a chart of mental developnment. W don't need to show
you t hat.

A Ckay.
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Q Is that an accurate representation in that
publication of what you expect to be the devel opnenta

progress of an infant?

A You nmean a listing of milestones?
Q Yes.
A Yes. | would hope that what | put in is an

accurate representation.

Q Now, in this case you ve testified to
reviewing all the videos that the famly --

A | did look through the videos. Yes.

Q Was this the first tine you ever revi ewed
vi deos for the purpose of identifying signs of
autistic behavior?

A Yes.

Q Doctor, I'mgoing to ask you a series of
hypot heti cal questions. They' re going to be based on
the facts of this case. Wiat |I'mgoing to dois I'm
going to take one fact out and ask you if your opinion
is the sane.

A Ckay.

Q If the answer is yes, no, or you don't know
whet her that woul d nake any difference, whatever your
answer is just feel free to shout it out.

A Ckay.

Q Sane facts of this case, but there's a
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showi ng that thinmerosal either has no role at all or
there's no thinmerosal. Let's just take the thinerosa
out of the equation.

A It wouldn't change ny opinion. However, |
would like a nmoment if | may to explain that to the
Court in the particul ar manner.

Q Sur e.

A The Special Mster designated three
questions for us at the begi nning of the proceedings.
Nunber one was about the relationship between
t hi merosal and i mmune function. The second was the
relationshi p between the neasles or MVR vacci nation
and autism The third one was about collaboration as
it were between thinerosal and the MVR in the
causation of autism

| see nyself as addressing nunber two, the
relationship between the MVMR and autism Fromthat
vant age point the issue of thinerosal does not inpact
on ny opini on

SPECI AL MASTER HASTI NGS: Just for the
record I'Il note that it was not the Special Masters,
it was the attorneys for the Petitioners, the
Petitioners' Steering Comm ttee, who chose to divide
up the causation issues into those three categories,
but | think you' ve accurately described --
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THE WTNESS: Really? | have a inflated
menory |'mafraid

SPECI AL MASTER HASTI NGS:  Ckay.

BY MR MATANCSKI

Q Actually, just to be clear did you think
that they' re broken up into i mune and the MVWR and
autism and anot her function?

A Well, to repeat what | thought and I
msattributed, but in ny nmind | |ooked at three
questions and | thought, |I'm addressing the mddle
one. As | sawthem and now |'mtotally uncertain
about the source of all this, there was a separate
question about does thinerosal depress or disregulate
the i mmune systenf? That was the question.

That's outside ny domain and not sonet hing
that woul d inpact on ny opinion as given today. Then
there was a question about the rel ati onship between
the MVR vaccine and Mchelle's autism and i ndeed that
is what | testified about this norning. Then there
was a question about the interaction between
t hi merosal and MVR

Wth respect to the i nmune system because
we' re discussing thinmerosal with ternms of the inmune
systemnot in terns directly of the brain, whichis a
different topic not being addressed, that wasn't
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1 exactly ny area either. This is a very |ong-w nded

2 way of saying that the issue of thinerosal, although

3 very interesting, is not critical to my opinion today.
4 Q Wth respect to your opinion is it necessary
5 for -- never mnd, Doctor. I'magoing to rephrase the
6 question. Use the sane fact pattern, but this tine

7 there's no fever

8 A That there's no fever. That woul d not

9 change ny opinion. Perhaps | could add a comment t hat
10 point. It seens to ne froman overvi ew of the

11 situation that Mchelle has an unusual propensity to
12 react to the inflanmation to provocative stinmuli. The
13 interesting thing about the fever is that it was so

14 high and so long. |In other words, the child was

15 reacting with nmore inflammation to a given

16 provocation, nanely the vaccination, than nost anybody
17 el se.

18 I was wondering, is this a tendency that she
19 has that she also exhibits el sewhere? It seens she
20 does. She reacted with inflanmation in the gut, and
21 not just in one part but in multiple parts, she
22 reacted with inflammation in the eye in the iris, the
23 rear and maybe al so the optic nerve, and she reacted
24 with inflanmation in the two ankle joints.
25 So | do think that the fever is of interest
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1 in terns of being part of a general inpression of a
2 rat her excessive tendency to react with inflammtion
3 which is of interest to me because | am i nvoki ng

4 information in yet another organ, the brain. So in
5 that general sense of a pattern it's significant to
6 me, but if you were to ask ne everything el se except
7 the fever, no, that woul dn't change anything

8 Q So in this fact pattern with no fever you
9 have the MVR and seven days later no fever but the
10 onset of some synptons that are | ater believed to be
11 signs of autismyour opinion wuld stay the sane?

12 A My opi nion would be the same. Well, again
13 if I may have a bit of license to say a few nore

14 things on that topic?

15 Q Sur e.

16 A If it's okay to nake this remark, | hope
17 The onset was unusually abrupt in this child. Being
18 that abrupt |I'mnot surprised that there was sone

19 system ¢ reaction such as the fever
20 Q But wait. Just to be clear you said it's
21 okay to not have the fever, you re opinion stays the
22 same. So we're taking the fever out. The onset of
23 uveitis and other inflammation isn't "til nuch later,
24 but the onset of autistic synptons is within seven
25 days. |s your opinion the sane?
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A Well, nmy opinion is the sanme. Yes.
Q Now, if we nmove the onset period out to two

weeks after is your opinion the sanme? The onset of
the autism

A My opinion will be the sanme, but | think
that hypothetical is a little inprobable. This is
what I'mtrying to explain, that I"'mreally receptive
to hypotheticals, and I'mnot trying to obstruct you.

Q | understand that. | understand that.

Pl ease go ahead. So the timng is inmportant to you in
sone fashi on?

A Well, it is of interest in the follow ng
respect, that | have seen many, nmany descriptions of
regressions and sone are nore subtle than others, sone
are nmore gross than others, but they tend to take nore
time. This cane on really fast, which is why in ny
first report | actually suggested a table
encephal opathy it canme on so fast.

Gven that it came on so fast |'mnore
confortable with a system c disturbance |like a fever
to acconpany such a rapid process. | would ruch | ess
need the fever if it came on very, very slowy over
three nont hs, you know, at some subsequent tinme. Now,
if you renmpve the onset two weeks as we do
hypot hetically then the fever really | oses neaning
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1 conpared to the neaning it did have for ne in the
2 actual state of affairs.
3 Q So in this factual scenario where can | npve
4 the timng for the first onset of the autism before
5 you | ose confidence that it's related to the MVR? And
6 let's nove it each way. Let's start by saying how far
7 away fromthe MVR, how far out.
8 A You sai d each way?
9 Q Yes. | nean we're going to nove it closer
10 to the MWR
11 A You nmean as conpared to seven days? |s that
12 what you're sayi ng?
13 Q Yes. It will be easier than ne trying to
14 guess where the limts are. | want to figure it out
15 by just you telling ne where does it go fromthe point
16 of MMR to the onset of autismthat you start going
17 bel ow that 50 percent threshold of confidence in your
18 opi ni on?
19 A Ckay. Well, the systematic literature on
20 this is not available. |In fact, it is as | earlier
21 remar ked amazing how little actual descriptive ways of
22 regression, although it's actually nentioned. M
23 information on this is basically derived from ny
24 experience in the U K when | reviewed many, nany
25 children with regressive autism
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That was part of ny job, and it was
mentioned this norning. The distribution of onset
relative to MVR was quite variable. W expect that in
natural disease. In sone cases they did cone on
within say a week or so as in this case, and perhaps
the majority came on after two nonths or perhaps three
mont hs and then it sort of tailed off.

| didn't see a cut-off point. So what |
woul d say is that beyond about three nonths ny
confi dence m ght decrease, but not necessarily to a
bel ow 50 percent level. That depends on other
features of the case as well.

Q Okay. We're talking about this case. | was
trying to nake it easy by just using this fact
pattern.

A But by noving it you nake it a different
case.

Q Yes. | just want you to say in this factua
scenari o where do you start |osing confidence when you
take it out to the end point? How far away fromthe
MVR?

A See, | have such trouble | osing confidence
because we' ve got a positive nmeasles virus biopsy.

The virus is there, it shouldn't be, it's neuropathic
and we have an unexpl ai ned encephal opathy. So I'm
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1 trying to
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1 | ose confidence as the interval gets larger, and
2 m ght in other cases, but in this case | have trouble
3 doi ng that.
4 Q Ckay. That's fair, Doctor. So it's the
5 measl es virus genonmic material that was recovered
6 that's really key?
7 A It is.
8 Q VWhat if in this fact pattern there was no
9 finding of inflammatory bowel disease, no inflanmation
10 of the gut, but all the other factors are the sanme?
11 A | would | ose confidence in the
12 gastroent erol ogi st because why would he or she take a
13 chunk out of a gut when there is no inflammtion?
14 SPECI AL MASTER HASTINGS: You'd | ose
15 confidence in the treating gastroenterol ogist?
16 THE WTNESS: Yes, | would. Not in our
17 expert. No, no.
18 SPECI AL MASTER HASTI NGS: Ckay. The one who
19 decided to take the biopsy?
20 THE W TNESS: Yes, because | woul dn't
21 understand if there was no inflammtion on what it is
22 he or she was biopsying and for what purpose. So I'm
23 being a bit contrite I'mafraid.
24 BY MR MATANCSKI :
25 Q | understand sort of. Wat it really keeps
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coming back to is that positive neasles virus genom c
material in the gut?

A Yes.

Q Ckay. Then let's take that one away. Sane
fact pattern but there's no recovery of positive
measl es virus genom c nateri al s.

A No opinion from ne.

Q You woul d not find causation in that
i nstance?

A No.

Q Wul d you find that in any case of MVR and
eventual ASD whether there is autistic enterocolitis
or not if there wasn't, is this the sine qua non, the
recovery of the positive neasles virus?

A As you correctly perceive | was talking
about Mchelle Cedillo. This case, this hearing, this
situation, the first case in an inportant process. |
woul d not give an opinion on a case that didn't have
positive biopsy in this situation, nor would | give an
opinion if there was no reason to even think of
measles. | wouldn't then say it was neasles. Let us
suppose that the Court has nade its determ nati ons and
we were now | ooki ng at individual cases.

It would be extravagant on ny part to
require that every one of them has had a bi opsy given
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how specialized it is and how hard it is to get them
and | would be open to other evidences conpatible with
the neasles virus, but | can't tell you now because |
haven't considered that really.

Q If we take the nmeasles virus away and you
still have the enterocolitis and the other factors
this case is really in terns of your theory a strong
case, right?

A Yes, | do believe so.

Q And if you took it away fromthis case and
you wouldn't be willing to, and in the other cases
they may not have the fever, they may not have the
autistic enterocolitis, is it going to be nore likely
to you?

A VWll, no. As | tried to explain | really
thought that the first case heard by this Court should
be one that potentially would inpress the Speci al
Masters, and | would not have thought that this would
be a right case to present, nor representative, really
i nformati ve about the science that is being determ ned
if it didn't have that finding because that finding as
menti oned as counsel brought out in direct exam nation
this norning it was really when -- in England I
required virus in the gut and in the cerebrospinal
fluid.
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| gave opinions in four cases. Mybe that's
the best way of explaining it. They all had positive
virus in the gut, three had positive virus in the
cerebrospinal fluid, okay? | gave opinions on the
three that had positive in gut and spinal fluid, and
gave one nore opinion. There was a child who was
typical except there was nothing in the cerebrospinal
fluid found.

| convinced nyself, argued to nyself that
since that child was in all other respects so sinilar
tothe first three that it reached ny criterion for
causation. Now, in the sense all these different
cases you're asking me a simlar question | believe,
which is once we have got a reliable picture of what a
full house would be, an ideal case, then we can decide
that the world is never |ike that over and over again,
whi ch el ements can we rel ax?

Now, the question is a difficult one for ne
when this key el enent of evidence that there is
measl es virus in the systemwhen it shouldn't be
cannot be addressed. So |et us suppose, for exanple,
that i munol ogi st's informance that i mmnol ogi cal
findings, which would be proxy for that finding if one
could make inference out of the antineasles anti body
or sonme reaction of the cellular immune systemto
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measl es which could stand in instead, | would accept
t hat .

Then as consensus increased and we keep
seeing that sanme pattern which has been al ready
val idated by the investigation then we would do what
all doctors do all the time, accept a diagnosis wth
| ess evidence than when it was first established.

Q Doctor, we've already had testinony fromyou
under oath that in this fact pattern, and | take it
this fact pattern is the strong fact pattern, there's
only one thing nmissing that you' d want nore and that's
recovery of neasles virus genonmc nmaterial fromthe

CSF, correct?

A Ri ght .

Q So that would nmake this case stronger?

A That's correct.

Q Now, in this case you just testified under

oath that if | were to take away the neasles virus
genomic material recovery, that test result fromthe
gut biopsy tissue, you would no | onger hold the
opinion that this was a case of MVR causi ng ASD?

A I would no | onger have held that opinion for
pur poses of this hearing.

Q Okay. Now, other fact patterns that come up
that don't have what you're presunming is an inmune
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di sregul ati on, evidence of inflammtion, indeed,

evi dence of inflammation not only in the gut but
arthritis, possibly arthritis at |least, uveitis, the
onset of autismw thin seven days after, at |east

that's the understanding that you have in this case,

correct?
A Yeah.
Q O her cases that do not have those features

that are inportant to your theory of causation are in
your view supportive of your theory of causation would
be weaker, woul dn't they, Doctor?

A You're absolutely right. Absolutely.

Q So in those cases woul dn't your opinion
logically be that you couldn't render an opinion that
MVR caused auti snf

A Well, that certainly sounds |ogical, but

life is really difficult. But let me give you one

exanpl e.

Q It was really just a sinple question.

A No. It was a good questi on.

Q | don't have many of them Don't squander
it, Doctor.

A We both do our best. Here's ny attenpt at a
good response.
Q | think you already had one. As far as |I'm
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1 concerned your response no, you couldn't offer an
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opi nion in those cases was a good response.
Q | understand that it's satisfactory, but I

would like to add one point if the Court --

SPECI AL MASTER HASTI NGS: Pl ease do, Doctor.

THE WTNESS: There mght be, and in fact
I"msure there are cases which do indeed | ack of some
of those ingredients |like M. Mtanoski correctly
listed but have another ingredient which isn't at
i ssue here, a child that had MVR twi ce and had an
autistic regression twice, in other words, a sort of
doubl e hit or chall enge rechall enge.

If we have a case like that then | woul d be
much easi er convinced even wthout a nunmber of the
other ingredients that we've been discussing. So what
I"mtrying to do is not to preclude children | haven't
even heard about by injudicious testinony at this
point. | may not have managed it, but |I'mtrying ny
best to do that.

BY MR. MATANOCSKI

Q Certainly, Doctor, if another case came by
and your opinion changed you' d be free to conme in here
and say why your opinion changed. Now, with the
exanpl e you just gave, two MVR, and a regression and
then a further regression, is that what you're --

A Yeah. There are two patterns. | was aware
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of such cases in Britain, and | do believe they exist
even in the current cohort here, but | haven't
actually reviewed any. One of two things happens.
One of the things that can happen is that there's an
MVR, there's the onset within approximte tine period
of an autistic regression and the child reaches sone
pl ateau of dysfunction and then gets better because
some children do get better

Sone were better, or a |lot better, or
essentially better and then the second MVR is given
and we have another regression. That's one pattern.
The other pattern is that the child has an MVR has
the regression, stays at the plateau for a period of
mont hs at the second MVR and gets worse still. | have
come across exanples of both of these on a clinica
basi s.

| nean, not ones that | studied
exhaustively, but exanples of these, and these are the
two situations. Both challenge-rechall enge, which I
woul d find very persuasive even in the absence of sone
ot her evidence that you li sted.

Q From a virol ogi cal standpoint how is that

possi bl e, Doctor? Your theory is the virus is
persi sting and causi ng danage. Wy would a second M\R
make any difference?
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A It would increase the viral chall enge.

Q There's nore virus now? |s that what it is?

A Yes. But, you see, in the challenge-
rechal |l enge, the mechanismis by definition not an
i ssue. You know, as the Institute of Medicine has
found it's a situation in which the alternative
interpretation of coincidence is so renote that
certainly at the standards of reasonabl e nedica
probability | think that the criterion is easily
r eached.

Now, what the mechanismis is of great
interest but not critical to ny opinion in such a
case.

Q So you may, though you aren't going to be
held to this is the way | understand this, if you had
a situation where there are two MVRs and you had
regression after the first and consistent with your
theory that there's persisting virus and then you gave
a second MV\R and there's, what, nore regression? |'m

not sure | understand you.

A Wll, if | could repeat?
Q I want to understand what you're saying is a
situation where you might still find that.

A Absol utely, and by the way, the virus, |
mean, it is permtted to disappear. |'mnot claimng

Heri tage Reporting Corporation
(202) 628-4888



Case 1:98-vv-00916-TCW Document 200 Filed 04/29/08 Page 177 of 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1188A
KI NSBOURNE - CRCSS

that once it's persisting it's going to stay forever.
I don't know that. | don't know whether sonme of the
virus was elimnated before the second chal |l enge
happened. This is all way beyond the | evel at which
we' re di scussing detail.

I just wanted to make cl ear the point that
there are two patterns of challenge-rechall enge. One
pattern is that you give the first MR, there is a
regression, there is a nmeasure of recovery, and then
after a second MMR that is lost and the child is again
nmore deeply inplicated. The second pattern is that,

i ndeed, there is a plateau of autistic deficit after
regressi on which then after the second MVR i s nade
wor se yet.

|'ve seen reports, |'ve seen case files in

whi ch either of those two things appear to have

happened.
Q So this is based on your litigation work?
A Well, it's based on ny precious know edge

and experience which | gathered over four arduous
years while involved in litigation. Yes.

Q So it was involved in your litigation work
not based on your --

A Yeah. It really tingled nmy interest.

Q Okay. Not based on your research into
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autisn?

A Yes. | understand. | am not aware of any
article which in fact docunents chal | enge-rechal | enge
in this context.

Q This is your theory?

A No. It's mny observation

Q It's an observati on.

A It's ny clinical experience in a sense if
you can regard reviewi ng charts as clinica
experience. |'maware of such children, but I'm not
aware of a scientific publication which has assenbl ed,
done and presented the case.

Q So it's based on clinical experience if one
considers working on litigation clinical experience?
A No. If one considers review ng nedica
records. If I review nedical records the quality of
my reviewis not inpaired by the fact that |awers are
interested in my doing it. |'mreviewing a chart.

"' mdrawi ng ny concl usi ons.

Q And those charts are given to you for a

reason, correct?

A Definitely.

Q And that's to nake a case. |Is that right?
A Yes.
Q Now, you were testifying earlier about the
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1 opsocl onus myocl onus condition that you first
2 descri bed 45 years ago?
3 A 1962. Yeah. Correct.
4 Q That's a neuroi nmunol ogi ¢ condition?
5 A Yes.
6 Q Cinically what's the first thing that you
7 do when you suspect that's the condition?
8 A One of the first things you do is to test
9 for neurobl astoma
10 Q How do you do that?
11 A Well, we used to do it by looking at the
12 substance called VMA in the urine, but it was really
13 to inconstant. Nowadays, you'll do an MRl and see
14 whet her you can detect a tunor.
15 Q After you do the MRI nowadays what woul d be
16 the next step?
17 A It depends a bit on what the MRl shows.
18 Q If the MRI doesn't show anythi ng what woul d
19 be the next step?
20 A Wel I, actually, you could start your ACTH
21 even before you --
22 Q Wul d you do a spinal tap?
23 A For the opsocl onus myocl onus? You probably
24 woul d as part of the investigation, but it doesn't
25 usual Iy give you information that changes anything in
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practice.

A I f you suspect it you' d probably do that?

A Yeah. You would also do an EEG. | nean, so
I didn't know that you were aski ng about work up.

Q kay. |I'msorry.

A You have a child with myocl oni c i nmunol ogy

hardly anything is, you know, it's not |ike shooting
pi geons. You very rarely have one di agnosi s and
that's it, so you always have to rul e out and take
precautions. 1In case of a child with nmyocl onus you
want to be sure there's no epilepsy going on, and you
do an EEG and you would do a spinal tap and maybe | ook
for sonme evidence of inherited disorders of
met abol i sm

You know, there is a work up that you woul d
do.

Q You nmentioned in your report that since 1989
you testified in hundreds of vacci ne cases?

A Yes.

Q You were nentioning towards the end of your
testinony this nmorning your work in the litigation in
the United Ki ngdonf?

A Yes, sir.

Q VWhat hourly rate were you paid?

A In terms of the exchange rate, which
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fluctuates of course, it was about $300 an hour on a
par with what | was charging in this program

Q I"'msorry. It's on a par with?

A Wth what my charge is in this program
$300 an hour has been over a long period ny rate. Ws
at the time ny rate is what |'m saying.

Q You said you were working on that litigation
for about four years. |Is that right?

A Yes.

Q Your work day or work week nowadays is
pretty much taken up with some | ectures occasionally,
but your litigation work you described nostly as being
on the weekends?

A Yes.

Q Now, at that period of tine for those four
years was your work week simlar to now or was it
different?

A My work week was simlar. | didn't have
three little girls, who are quite time-consum ng, but

yes, it was simlar.

Q Because it's been described that you were
spending a lot of time on this litigation. 1Isn't that
accur at e?

A Yes.

Q You were?
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A Yeah.

Q You were spendi ng hours and hours on the
litigation?

A Absol utely.

Q Wasn't it nmore like a full-tinme job?

A Well, if full-tinme means 40 hours a day |
wor k much nmore than that.

Q Forty hours a week, you nean?

A Sorry. It's getting late in the day. |
work a lot nore than 40 hours a week. It was alot to

do. Yes. | agree.

Q And during that time you were al so
testifying in vacci ne cases here, too, right?

A Yes.

Q You were spending a lot of tinme as a
litigation wi tness during that whol e period, correct?

A Yes.

Q And you were tal king about discussions that
you had with Ms. Chin-Caplan. You were tal king about
di scussions that you had during that litigation.
During that tine you said that you saw that there were
reports exchanged between the different parties, and
you got to see not only your fellow experts on the
Claimant's side but you also got to see the defense
reports?
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A No.
Q You didn't?
A W didn't see the defense reports. |In fact,

we didn't even know who the defense experts were until
their definitive reports cane in. Wat we had were
interrogatories initiated by the defense.

Q So you didn't see the Defendant's reports at

that point?
A | saw no prelimnary reports of the
Def endant or that were internediate reports. | only

saw their final opinion reports that were in that.
Q Did you neet with the other experts at the

same tinme? Did you have discussions with Caimant's

experts?
A | met with them nunmerous tines.
Q Did those include experts who were talking

about the PCR results that were being used in the
case?

A Yes.
Q And those were experts from Uni genetics?
A | certainly met Dr. O Leary and Dr. --

Q Did they explain problens that they were
having at the Unigenetics |ab?

A I don't recall that. What problens are you
referring to?
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Q Did they explain that they were having
probl ens getting positive results from negative
sanpl es?
A This is newto ne.
Q They didn't discuss that with you?
A If there were such problens they woul d have

di scussed themwi th people |ike Dr. Kennedy and his
group of colleagues, and | m ght have been peri pheral

to such a discussion because it's not in ny field.

Q If you were relying, though, on the PCR
results --
A | f sonething maj or had happened | woul d have

known. Voice is gone

Q Absolutely. It's been a long tine.

A Yeah.

Q Drink up.

A | can't locate that information |I'm afraid.

I don't remenber that, but I'mnot testifying it
didn't happen, but | think Dr. Kennedy and ot her
col | eagues woul d be better inforned.

Q There were some peripheral discussions about
t he Uni genetics | ab?

A Not particul arly.

Q So you don't have any know edge of that?

A I have know edge of the results, but | have
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no know edge of any technical issues that might have
arisen. They're way outside ny expertise.

Q If it were shown to you that those results
were of questionable reliability would your opinion
change?

A Wel |, of course

Q You said that the Legal Services in Geat
Britain ceased funding of litigation because they felt
that they didn't have enough proof to show that
measl es, munps, rubella virus is causing autisnf?

A It wasn't really an issue of anybody
presenting them proof because they are not the Judge.
However, it is a part of their role to nonitor the
progress of an extended litigation of that kind of
scale that | described to you, and the lead barristers
on both sides render detailed reports annually on the
progress of the litigation.

For | guess four or five years the Legal
Servi ces Commi ssion had been satisfied that further
funding was justified. |In other words, that the
prom se of the litigation was at a sufficient |evel
Then abruptly the |last year given evidence of progress
that was actually better, particularly in terns of
di scovering the cerebrospinal fluid findings, they
came to the opinion that the chances of success were
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1 now bel ow 50 percent.
2 So I'mrelating what happened factually.
3 I"mnot privy to their state of m nd.
4 Q The cerebrospinal fluid findings that you
5 were tal king about, were those from Uni genetics?
6 A Yes.
7 Q And those findings were never published?
8 A Those particul ar ones were not. There were
9 three cases. No, they weren't published.
10 Q And Uni genetics is the sane lab with Dr.
11 O Leary, Dr. Uhlmann and Dr. Martin. |Is that right?
12 A Correct.
13 Q This was in |ate 2003 as you recall?
14 A I think maybe in early 2003. | have sone
15 notion it mght have been about April, but I won't
16 swear to it.
17 Q Now you mnenti oned the distinguished
18 i ndividuals on that list of individuals who had
19 recei ved noney from Legal Services for their
20 participation on behalf of the claimants in the U K
21 MVWR litigation.
22 A The ones who were consulting and were paid a
23 consulting fee, yes.
24 Q You mentioned that there are sone very
25 di sti ngui shed people on that |ist.
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A Yes.

Q You didn't nention Andrew Wakefield as one
of the distinguished peopl e.

A I was tal king about consultants attracted to
the problemfrom several countries, from many
disciplines. Andrew Wakefield was there fromthe
beginning. | do believe he is distinguished if that's
the question you' re asking me. | wasn't |eaving him
out as a pointed gesture.

Q In your expert report, you rely on Dr.
Wakefield' s work, including his 1999 report, as
evi dence of a condition there to described, an
autistic enterocolitis condition.

A Yes, | refer to his work, and I work with
his group on that topic.

Q Were you aware that undi sclosed at the tine
of the publication of that work Dr. Wakefield had been
contacted by Legal Services and | awyers for Lega

Services to be involved in the UK MW Iitigation?

A | nean, | have becone aware of that. Yes.

Q Okay. You' ve becone aware of that?

A Right. | nmean, | wasn't around at the tine,
but yes.

Q And were you aware that that 1998 Lancet
article Dr. Wakefield didn't disclose that he had
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1 actual ly
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recei ved noney fromlawers bringing litigation
agai nst MVR all eging that MVR caused autisnf

A Right. | was aware of two nore things. My
| mention then?

Q Certainly.

A One is that some weeks, | think six weeks,

after publication Dr. Wakefield wote a letter in
response to another letter in which he nentioned that

i nvol verent. So the information was available to
Lancet in that general tine period and it didn't cause
the outrage which it caused many years |later.

The second thing that |I'm aware of because |
happened to | ook through the volunme Lancet of 1998,
couldn't find anybody who had di scl osed conflicts of
interest, and | have troubl e envisioning an enornous
nunber of -- this is a fat volune -- an enornous
nunber of investigators all sending in experinents
worth publishing in Lancet, which is an outstanding
journal, with no conflict of interest.

So it seens to ne, although |I'm sure others
could speak to this better than nyself, that it wasn't
at the tinme standard practice to comuni cate that kind
of information when you subnmitted articles because why
is there nothing there anyplace? Unless | overl ooked
somet hi ng.
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Q Are you aware of Dr. Wakefield ever making
that apparent to the general public in Geat Britain
or the world that he had this potential conflict of
interest at any tine before it becanme apparent by the
publication of the newspaper article review ng that?

A Well, | just testified that he actually
informed the journal itself of this matter within
weeks of the publication of the article. So it's not
as if he seenmed to be hiding it.

Q He appeared at nunerous news conferences.
Did he ever disclose it at that point?

A | certainly wasn't present for these news
conferences, but I"'mtrying to i magi ne a scienti st
going to a news conference or giving a public lecture
and saying by the way, |I've told you what ny work is,
but don't forget | was in conflict of interest. |
don't think it's customary practice to do that.
think if there is a conflict or you believe there is
one you nake it known and that's it.

By the way, what happens is not that the
journal turns you down, it is that they record the
conflict of interest so the reader can deci de what
weight to give to the findings in view of that. But
once you' ve done that you don't run around nentioning
it every tine you give a lecture on the matter, and |
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woul dn't expect himto do that.

Q | want to cone back to that in a nmonent. |
just wanted to actually ask you sonething back to your
report in another matter. You nentioned Dr.
Bradstreet's CSF finding as inportant to your thinking
inthis case

A Yes.

Q Doctor, do you know Dr. Bradstreet?

A I"ve met him | don't know him

Q Do you know -- and this is the part of your
report that's comng up now. Now, he's not a
neurol ogi st, is he?

A No, no. Not at all

Q He's not a virologist, is he?
A I don't think that he has a particul ar
specialty. I'mnot totally sure of that, but |I'm not

aware of him being a specialist in the domains that
we' re di scussi ng.

Q Do you know how he recovered neasl es vacci ne
virus material from cerebrospinal fluid?

A Well, he didn't recover it. | mean, he sent

it to Irel and.

Q So it was sent to the sane | ab?
Yes.
Q Uni geneti cs?
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A Correct.

Q Do you know if the journal that he published
these results in is indexed?

A Wi ch journal was it in?

Q You cited it, Doctor.

A Yeah. Ckay. | think it was probably the
Journal of Anerican Physicians and Surgeons or sone
such title.

Q That's what it was.

A Ckay. | don't know nuch about the Journal
Q So you don't know whether it was indexed?
A VWhet her it's?

Q It's indexed?

A | have no idea.

Q Do you know what the termindexed neans?
A Sorry. Could you say it again?

Q Do you know what the termindexed nmeans in

relation to a journal ?

A In the indexed medical s? Maybe | should
know sonmething. | don't.

Q Do you publish inportant work in noni ndexed
j ournal s?

A Apparently not. Wen |'ve sent an article
for publication I've never first tried to determn ne
whet her the journal was indexed nostly because | don't
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know what that neans.

Q That's fine, Doctor. So Dr. Bradstreet is
not a neurologist, he's not a virologist. He's
reporting on a neurologic and virologic finding. |Is
that right?

A Correct.

Q Do you know anyt hi ng el se about hinf |
mean, you know of hin®

A I know of him | know he has a practice in
Fl ori da somepl ace, and he sees a |l ot of autistic
children. That's pretty much what | know.

Q And he sells them nedi cation?

A He does what with thenf

Q He has a mail order business to sell them
medi cat i on?

A ["mnot aware of that. | don't know.

Q Do you know that he calls hinself the good
news doctor? Wre you aware of that?

A No. It's pretty funny. No, | didn't know

t hat .
And he has a website to that effect?
I"minterested to hear it.
Q ["mturning back to the Lancet article in
1998.

A Yes, sir.
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Q You said that you know that Dr. Wakefield
wote a letter to the journal disclosing the conflict
of interest?

A | don't think he was disclosing it if he was
referring toit. | don't think he was aware that he
was in conflict, but nmy information is that he
referred to the conflicts of the work in that letter.

Q Now, a potential conflict of interest can
i nfluence whether a journal will go forward and
publish an article, can't it?

A Certainly, but in fact what the journals do
is sinmply record it and let the reader decide. |If
they didn't do that you woul d get hardly any
phar macol ogi cal information published because the
realities of the search on drugs including vaccines is
that it's expensive and the NIH can't be relied upon
to fund it fully and many very, very reputable
i nvestigators are heavily supported by industry.

It would be absurd not to publish their work
because of that.

Q | understand that, Doctor. |It's a factor,

t hough, that journals may consider in deciding whether
or not to publish an article, correct?

A If it was exceptionally egregious inits
appearance, but | don't want to say it would have to
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be that the person was -- | don't want to make it up.
It would have to be an exceptional case.

Q Didn't the Lancet say that this was a very
critical factor for themthat was not disclosed to

themat the tine of publication? D dn't they say that

in 20047

A In 2004, they said it. 1In 1998, they
didn't.

Q In 1998 they didn't when Dr. Wakefield

didn't disclose it to them

A Right, but they didn't after that letter
either. | don't know what they're thinking of, but it
seens to nme that the Lancet's reaction on the
scientific point of viewis totally out of proportion
to the infraction that they are conpl ai ni ng about.

Q In your view, it's out of proportion?

A Well, I'mtestifying. In ny view, yes. It
really requires further explanation in ny opinion.

Q The Lancet actually published their findings
in 2004 and said that it was material to themand it
had not been disclosed. They put that in their
publication, did they not?

A You mean if | understand you correctly, sir,
they published the fact that it hadn't been discl osed.
Is that what you' re sayi ng?
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1 Q Yes.
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A Yes, |'maware of that.
Q And that was material to thenf?
Wel I, enough where they had sone reason for

publishing it.

Q And of the 12 authors of that article 10
coul d be contacted, 10 and Dr. Wakefield, one could
not be contacted, but of those who could be contacted
all but Dr. Wakefield pulled their support for that
report. Isn't that right?

A No, it's wong. That's conpletely wong.

Q If you | ook on the screen there's retraction
of interpretation, and it's signed by 10 of the 12
aut hors of that article.

A Right. Well, that's different fromwhat |
heard you say before. Let ne explain that because
it's an inportant point. Wat you have in the 1998
article, which incidentally is only one of many but
somehow al ways seens to be the topic of discussion,
are findings. |It's areport. It reports findings.

Not a single finding in that report has been
retracted. Now, it says an interpretation was
retracted, the interpretation that the MV caused
these children's problens, but there is no such
interpretation in the original article. Al that they
did was to mention that it's possible that the MVR did
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this.

And what these 10 poor people retracted was
a possibility. Now, it's probably the first time in
the history of medical science that sonebody has
retracted a possibility because the alternative to a
possibility is an inpossibility, and doctors don't
generally say that things are inpossible. So | don't
know what went on in the mnd of these 10 peopl e that
six years after the event they suddenly woke up and
t hought, we need to retract this.

Q Six years after the event, shortly after it
was disclosed to the public this conflict of interest
that Dr. Wakefield had. |Is that right?

A Wl l, they nmust have had a reason

Q And t hose were his co-authors?

A They were his co-authors. Yes.

Q Were you aware, Doctor, that at the tine
that Dr. Wakefield published that 1998 report he had
on file a patent for a nonoval ent neasl es vacci ne, and
that he stood to gain financially fromany di spute
over the use of MWR?

MR MATANOSKI: Yes, sir?

SPECI AL MASTER HASTI NGS: Before we go on to
that one, M. Mtanoski, let's just make our record
here. Just a minute ago you showed a docunent that
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was headlined Retraction of an Interpretation.

MR. MATANCSKI : Yes, sir.

SPECI AL MASTER HASTINGS: |Is that already in
t he record?

MR MATANOSKI: | believe it is, sir.

SPECI AL MASTER HASTINGS: | believe it is.
For the record, does anybody know of f hand where that
is? If you don't, that's okay, we can find it. Ckay.
So we don't need to mark that as a trial exhibit. |
just wanted to clarify that. Gay. Now you're going
on to a different docunent. Go ahead, sir.

THE WTNESS: | renenber the question
Sorry.

BY MR MATANOSKI

Q Were you aware that he stood to gain
financially fromany criticismthat woul d be generated
of the MVR vaccine? |If that vaccine were to fall into
di suse he stood to gain financially.

A Ckay. Two responses. One is if that were
really true as opposed to being a nyth then that woul d
be reprehensible. Secondly, at this point |I wonder
why we're discussing Dr. Wakefi el d.

Q You cited him Doctor. Your part of this
whol e case is MVR autism That's what he was witing
on, that's his theory.
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A It's true he and numerous co-authors were
presenting data which was not chal |l enged and not
disconfirmed by the Lancet. What |I'msaying is | have
no reason to believe that Dr. Wakefield, whatever his
financial involvenent that you represent to ne
occurred, that his findings were inaccurate. Now, as
to his interpretations | don't have to accept them
make nmy own interpretations.

SPECI AL MASTER HASTI NGS: Before we go on --

MR, MATANCSKI: | don't believe you have the
actual patent application.

SPECI AL MASTER HASTI NGS: (Okay. The patent
application was the docunent you just nentioned.

MR MATANOSKI: We'll make that a trial
exhibit, sir. 1'mnot sure that's in the file.

SPECI AL MASTER HASTI NGS: Ckay. That woul d
be No. 7.

MR, MATANCSKI :  Ckay.

BY MR. MATANOCSKI

Q And, Doctor, isn't it true that of the
paynments made for the U K Ilitigation the top three
reci pients of paynment involved in that l[itigation were
Uni genetics, Dr. Wakefield and yoursel f?

A Correct.

SPECI AL MASTER HASTI NGS: Now, again, that
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was Trial Exhibit 6. 1'd like to nmention, why | do
this, folks, is that when | go back and read the
transcript, when we each do, if it's mentioned in the
record in the transcript what docunent we're | ooking
at it makes an awful |ot easier to find at that tinme.

So for that purpose | will also say the
document about the retraction of the interpretation
was nentioned several places in the record including
Exhibit P, Tab 114. Go ahead, M. WMatanoski.

MR MATANOSKI: I'mfinished at this tine.

SPECI AL MASTER HASTI NGS: Ckay. You're done
at this point. Al right.

Ms. Chin-Capl an, any redirect?

Wait, wait. Before we do that do Speci al
Mast er s?

(No response.)

SPECI AL MASTER HASTINGS: | think now woul d
be a great tine for a 15 mnute break. W will take a
15 m nute break and then be back.

(Wher eupon, a short recess was taken.)

SPECI AL MASTER HASTINGS: Al right. W're
back in session here. Dr. Kinsbourne is back at the
wi t ness table.

Ms. Chin-Capl an, did you have any redirect?

MS. CH N- CAPLAN:  No, Special Master.
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1 SPECI AL MASTER HASTINGS: Al right. Any

2 questions fromthe Special Masters?

3 (No response.)

4 SPECI AL MASTER HASTINGS: Al right. Then,
5 Ms. Chin-Caplan, | assune that concl udes the

6 Petitioners' case in chief.

7 M5. CH N CAPLAN: Yes, it does, Speci al

8 Mast er .

9 SPECI AL MASTER HASTINGS: Al right. Then
10 that's all the testinmony we're going to take this

11 week. Are there any matters, counsel, that we should
12 tal k about on the record before we adjourn for the

13 day?

14 M. WMt anoski, anything?

15 MR MATANCSKI: No, sir

16 SPECI AL MASTER HASTINGS: Ms. Chin-Capl an,
17 anyt hi ng?

18 MS. CH N- CAPLAN:  No, sir.

19 SPECI AL MASTER HASTINGS: Al right. Wll,
20 then, to all the folks here in the courtroom and those
21 listening in we are done for the day and for the week.
22 W will start again on Monday norning with the
23 begi nning of the Respondent's case. W have Dr.
24 Fonbonne and Dr. Cook slated to testify on Mnday, and
25 we thank you all for your patience and your attendance
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this week. W are adjourned until Mnday, 9:00 a.m
(Whereupon, at 3:27 p.m, the hearing in the

above-entitled matter was recessed, to reconvene

Monday, June 18, 2007, at 9:00 a.m)
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