UNITED STATES COURT OF FEDERAL CLAIMS
No. 99-733C

(Filed: November 29, 2000)
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Dennis Charles Madsen, pro se plaintiff.

R. Alan Miller, Commercid Litigation Branch, Civil Divison, U.S. Department of Jugtice,
Washington, DC, for defendant, with whom were Bryant G. Shee, Assstant Director;
David M. Cohen, Director; and David W. Ogden, Assistant Attorney Generdl.

LTC Jill M. Grant and CPT Toby D. McCoy, U.S. Army Litigation Ctr., Arlington, VA, of
counsd.

OPINION

DAMICH, Judge.

In this action, Plaintiff Dennis Charles Madsen, aformer Army Master Sergeant,
seeks a declaratory judgment voiding his conviction on three specifications of wrongful



possession of marijuana by agenerd court-martial’, correction of his military records,
reingtatement of hisrank, and to be awarded lost pay and alowances. The Plaintiff seeks
collatera review of his conviction on five counts: (1) failure to exclude unlawfully saized
evidence, (2) afad variance between proof and pleading, (3) “plain error” by admission of
certain dipulations of fact, (4) that the military court was divested of its jurisdiction, and

(5) that the judge had abandoned hisrole as an impartid party by assisting the prosecution.
Before the Court are the Plaintiff’ s motion for summary judgment, filed April 12, 2000,
and the Defendant’ s motion to dismiss the case for lack of jurisdiction or, in the

dternative, for judgment upon the adminigirative record. For the reasons explained below,
the Defendant’ s motion to dismissis GRANTED with respect to counts 2 through 5 of the
Complaint. The Defendant’s motion for judgment on the adminidrative record is
GRANTED with respect to Count 1 of the Complaint, and the Plaintiff’s motion for
summary judgment is DENIED.

l. Procedural History of the Plaintiff’s Court-Martial

The Plantiff enlisted in the Army on November 14, 1972. Hislast re-enlisment
began on November 30, 1989, for aterm of 3 years. On April 13 and 14, 1993, the
Paintiff wastried in agenerd court-martia on three specifications of wrongful possesson
and/or use of acontrolled substance. The Plaintiff was represented by his civilian defense
counsdl and an assigned military counsdl a trid. The Plaintiff was found guilty by the court
pand of wrongful use of marijuanaon or between April 15, 1992, and April 30, 1992, and
on or about May 27, 1992, and wrongful possession of .11 grams of marijuana on May 29,
1992. The Paintiff was sentenced to be reduced in rank to Private.

Prior to the trid on the merits, the Plaintiff made a motion to suppressthe
marijuana saized from hishome. Thetriad court denied the motion. During thetrid, at the
close of the Defendant’ s case, the Plaintiff made a motion for afinding of not guilty on the
grounds that witnesses tedtified to the Plaintiff’ s use of marijuana on a different date than
as charged by the Defendant. The motion was denied by thetrid court. At the close of the
Plaintiff’s case, the judge proposed that the parties enter into a stipulation of fact regarding
the circumstances in which an absentee-witness, Miss Morgan Condl, had first raised
issues of uncharged misconduct by the Plaintiff. The Plaintiff consented to the stipulation
without objection.

After his sentencing, the Plaintiff was advised of his pog-trid rights, including his
right to submit matters for the convening authority to consder before taking action; the
right to apply for relief from the Judge Advocate Generd; and the right to the advice and

! In generd, this Court lacks jurisdiction to issue declaratory judgments. However, 28 U.S.C.
8§ 1491(8)(2) may provide the Court with the basisto issue such ajudgment. Since the Plaintiff is not
entitled to any relief, that issue need not be decided.
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assistance of counsd in the exercise of the foregoing rights or the decision to waive them.
Administrative Record (“AR’) a 458. The Plaintiff’s defense counsd smilarly advised
him of the samerights. AR at 766-768.

The Flantiff’ s then civilian counse, Mr. Victor Kdly, on August 2, 1993, submitted
apogt-trial petition upon the Plaintiff pursuant to 10 U.S.C. 88 838(c) and 860(b). The
Paintiff requested that his sentence be set aside and afinding of not guilty be entered. The
Faintiff dleged that the military judge had erred in failing to grant the maotion to suppress
the marijuana seized from hisresdence. Additiondly, he asked for transfer of the fina
action to another convening authority on the grounds that he had granted testimonia
immunity to witnesses who testified at trial. 1n addition, the brief raised issues of
clemency which are not related to this particular action. Upon the recommendation of the
acting staff judge advocate on August 6, 1993, to rgect the Flaintiff’ s legd and clemency
arguments, the convening authority upheld the convictions and sentence. AR at 25-34. On
August 27, 1993, the Judge Advocate General found that the conviction and sentence were
supported beyond a reasonable doubt, and that the findings were find and conclusive. The
Faintiff was formadly notified of this decison on September 2, 1993. AR at 6-8.

Subsequently, the Plaintiff filed an application with the Army Board of Correction
of Military Records on September 27, 1996, pursuant to 10 U.S.C. § 1552(f). All of the
issues, with the exception of whether the jurisdiction of the court-martia was divested,
were presented before the Board. However, the gpplication was returned without action by
the Board due to the failure of the Plaintiff to provide any documentation.? AR at 1-5.

. The Plaintiff’s Exhaustion of Remedies on Direct Appeal

In order to successfully pursue a collatera atack on a court-martid conviction, the
Haintiff mugt, as agenerd rule, exhaust dl remedies available to him within the military
justice systlem. Schlesinger v. Counselman, 420 U.S. 738, 758 (1975). This requirement
goplies for any dlegation of aviolation of the Condtitution, statutes, or military
regulations. Williams v. Secretary of the Navy, 787 F.2d 552 (Fed. Cir. 1986). The
Faintiff must give the military courts an opportunity to rule on the asserted daims
presently before acivilian court. Cooper v. United States, 807 F.2d 988, 911 (Fed. Cir.
1986).

In its motion to dismiss, the Defendant argues that the Plaintiff failed to exhaust his
remedies because he did not bring forward any of his dleged errors as part of his apped to

2 The letter notes that the Board did not possess the authority to address the issues presently
before the Court. ARat 1.



the Judge Advocate General pursuant to Article 69(a) of the UCMJ, 10 U.S.C. § 869(a).3
(Def.’sMot. to Dismissat 10.) The Plaintiff ssemsto argue that Article 69(a) is

“automatic,” and such asummary review that he could not have had the opportunity to assert
his errors before the Judge Advocate Generd. The Plaintiff argues that nothing appearsin
the language of Article 69(a) that requires or permits Plaintiff to make an dlegation of

lega error in such areview. (Pl.’s Mot. in Oppostion a 6.) The Court agrees with the
Haintiff in this repect.

The purpose of an Article 69(a) review isto provide a summary review of generd
court-martia proceedings which do not result in a punitive discharge or confinement for 1
year or more. Once an Article 69(a) review is completed, the findings and sentencesin the
Maintiff’s case are “final and conclusve.” 10 U.S.C. 8 876. Thereview appearsto consst
of, for the most part, an examination of the record of the Defendant to ascertain whether
any errors occurred in the proceeding. An examiner in the Judge Advocate Generd’ s
Office usesa*“Court-Martial Data Sheet, (DD Form 494),” as a checklist for determining
whether the evidence contained in the record islegdly sufficient. ARat 18-22. No
opportunity is provided for appellate defense counsd to submit briefs or responses to this
review.* Further, the disclosure sheet signed by the Plaintiff on April 14, 1993, entitled,
“Pogt Trid and Appdllate Rights (Generd Court-Martid), does not state that the Plaintiff
was entitled to submit objectionsto thetrid in an Article 69(a) review. AR at 767.

In contrast to the § 869(a) review, the Plaintiff was explicitly informed in the post-
trid disclosure form that he had the right to submit any matters that he wished before the
convening authority. AR at 766. Thisright can be exercised pursuant to Article 38(c) of
the UCMJ in which defendant’ s counsd is provided with the right to “forward for
attachment to the record of proceedings a brief of such matters as he determines should be
consdered in behdf of the accused on review (including any objection to the contents of
the record which he considers gppropriate).” 10 U.S.C. 8§ 838(c)(1). The Paintiff didin
fact file such abrief to the convening authority. On August 2, 1993, the Rantiff’ s civilian
counsd, Mr. Victor Kelley, filed a brief for the record stating that: (i) the convening
authority should be disqualified for bias for ordering certain witnesses to testify and

3

“Therecord of trid in each genera court-martia that is not otherwise reviewed under
section 666 of thistitle . . . shal be examined in the office of the Judge Advocate
Genad if thereisafinding of guilty and the accused does not waive or withdraw his
right to appellate review under section 861 of thistitle (article 61). If any part of the
findings or sentence is found to be unsupported in law, or if reassessment of the
sentence is gppropriate, the Judge Advocate Generd may modify or set asdethe
findings or sentence or both.” 10 U.S.C. § 869(a).

“Cf. Dew v. United Sates, 48, MJ 639, 643 n.2 (A. Crim. App. 1998).
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granting immunity to those witnesses, (i) the military judge erred by refusing to suppress
the marijuana saized from the Plaintiff’ s home, and (iii) various clemency arguments. AR
at 47-53.

Because the submission pursuant to § 838(c)(1) was attached to the record for the
Judge Advocate Generd to congder in the article 69(a) review and the Plaintiff did not
have the right to submit objections for the article 69(a), the Court finds that the Paintiff
exhausted his remedies pursuant to objection to the introduction of the seized marijuana
However, the Plaintiff did not exhaust his remedies for his clams of variance between
proof and pleadings, “plain error” of the court, defective jurisdiction, and the impartidity of
the judge because he failed to raise them in the military court system.®> Asaresult, the
Plaintiff has waived these issues and the Court is barred from considering them.®
Accordingly, the Court DENIES the Defendant’ s motion to dismiss asto Count 1 of the
Paintiff’s complaint and GRANTS the Defendant’ s motion to dismiss as to Counts 2-5 of
the complaint.

[1. Standard of Review for a Collateral Attack

The judgments of the military system are owed extreme deference. “The military isa
‘gpecidized society separate from civilian society’ with ‘laws and traditions of its own
[developed] fromitslong higtory.”” Schlesinger, 420 U.S. at 757 (quoting Parker v. Levy,
417 U.S. 733, 743 (1974)). “Because of the military’ s overriding interest in maintaining
order within its own house, federd courts have properly avoided intervention and
interference with respect to disciplinary actions taken by commanders or by military
courts” Williams 787 F.2d a 561. Consequently, the scope of collateral review by

5 The Plaintiff alegesin Count 5 of his Complaint that the judge was not impartia because: (1)
the military judge denied his motion to suppress the seized marijuana, (2) the military judge denied his
motion for anot guilty verdict, and (3) the military judge authored and admitted a stipulation of fact into
evidence that was, at the tria, acceptable to the Plaintiff. (Pl.’sMot. at 32-38.) These arguments,
however, are substantively unrdated to any arguments that the Plaintiff made in his pogt-trid petition to
the convening authority. Asaresult, the Plaintiff failed to exhaust his remedies with respect to Count 5
of the complaint.

® The Federd Circuit and other courts have suggested that a plaintiff has not waived a
condtitutiond or jurisdictional claim that was not raised in the military court system if he can demondrate
good cause or prgjudice. Martinez v. United Sates, 914 F.2d 1486, 1488 (Fed. Cir. 1990); Davis
v. Marsh, 876 F.2d 1446, 1450 (9th Cir. 1989); Wolf v. United States, 737 F.2d 877 (10th Cir.
1984); Longval, 41 Fed. Cl. 291, 295. The Plaintiff hasfailed to demonstrate either good cause or
prejudice that would permit the Court to rule on the claimsthat he failed to raise before the convening
authority.



civilian courtsis extraordinarily narrow. It islong-standing precedent that court-martia
proceedings can be reviewed only in those cases where the trid had significant
congtitutiona defects that denied the accused of elther due process or fundamental

farness, or the court-martia itsdlf was deprived of jurisdiction over the accused. Artisv.
United Sates, 205 Ct. Cl. 732, 740 (1974); Longval v. United Sates, 41 Fed. Cl. 291,
294-95 (1998).

Further, acivilian court does not St to merely retry facts or smply re-litigate issues
that were dready fully and fairly decided by the military court and that would properly be
brought on direct appeal. United States v. Augenblick, 393 U.S. 348, 359 (1969); Burnsv.
Wilson 346 U.S. 137, 142 (153). “This Court may only review those court-martia matters
in which the plaintiff aleges and provesthat: (1) significant conditutiona defects have
deprived the plaintiff of due process; (2) fundamentd fairness was lacking in the
court-martia proceeding; and (3) the review does not Smply amount to aretrying or re-
weighing of the evidence” Matiasv. United States, 19 Cl. Ct. 635, 642 (1990). Thus, the
issue raised must be purdly an issue of condtitutiona law, “untangled with an appraisd of a
gpecid et of facts” Shaw v. United States, 357 F. 2d at 954. Once untangled, the pure
issue of condtitutional law must pertain to a matter of fundamenta fairness, such as one
“where the barriers and safeguards are so relaxed or forgotten, . . . that the proceeding is
more aspectacle.. . . or triad by orded . . . than adisciplined contest.” Augenblick, 393
U.S. at 356.

V. Motion to Suppressthe Plaintiff’s Seized Marijuana Was Not Improperly
Denied

The Plaintiff argues that the military court should have granted his mation to
suppress the marijuana saized from his premises. The Plaintiff maintains that the search
authorization which resulted in the seizure of marijuana from the Plaintiff’ s resdence was
predicated on statements uttered by Miss Morgan Condl to Crimind Investigative Divison
(“CID”) officers and these statements were made with such knowing and reckless disregard
for the truth; namdly, that he had rgped her and smoked marijuanawith her. The Plaintiff
clamsthat her satements conflicted with statements uttered by Specidist Lincoln Strom.’
In her satement, Miss Conell sated that the Plaintiff smoked marijuanawith her. AR at
681. Specidist Strom’s stlatement did not mention any drug use by the Plaintiff nor did he
persondly see any sexud encounter between the Plaintiff and Miss Condl. AR at 702. On
the basis of these two reports, the CID requested and obtained authorization to search the

" The Circuit Judge' s ruling on the motion to suppress noted that Specidist Strom and Miss
Condl’ s gatements are not inherently in conflict, but rather are merdy views of witnesses from different
perspectives. AR at 58-9.



Pantiff’s house for marijuana and any evidence of argpe in the room of Miss Condl. AR
at 678-80, 684.

The Plaintiff satesthat the CID did not have probable cause to obtain a
congtitutional search and seizure of the marijuana pursuant to the Franks Doctrine. (P.’s
Mot. at 12.) Franksv. Delaware® hdd that:

where the defendant makes a substantia preliminary showing that afase
gatement knowingly and intentionally, or with reckless disregard for the
truth, was included by the affiant in the warrant affidavit, and if the alegedly
fase statement is necessary to the finding of probable cause, the Fourth
Amendment requires that a hearing be held at the defendant's request. In the
event that at that hearing the dlegation of perjury or recklessdisregard is
established by the defendant by a preponderance of the evidence, and, with the
affidavit's fase materid sat to one 9de, the affidavit's remaining content is
insufficient to establish probable cause, the search warrant must be voided
and the fruits of the search excluded to the same extent asif probable cause
was lacking on the face of the affidavit.

Franks, 438 U.S. a 155-56. Mil. R. Evid. 311(g)(2) codifiesthisrule. In generd, the
Paintiff daimsthat the military judge erred in finding that the plaintiff falled to meke a
“subgantid showing” that the statements made by Miss Conell were knowingly fase or
with reckless disregard for the truth. (P’ s Mot. at 15-21).°

The Defendant, however, argues that these issues were litigated before the court-
martid and that the Plaintiff’ s arguments are inextricably bound with the weighing of facts.
The Court agrees with the Defendant. The military judge ruled thet, after carefully
andyzing the factud statements at issue, the search request’ s omissons of certain facts
contained within the supposedly incons stent statements was not the equivalent to afalse
gatement. AR 57-59. In order for the Court to overturn the military judge sruling, it
would be necessary to weigh the credibility of witnesses and facts. Such an analysis cannot
be properly done. Consequently, the Plaintiff has not raised an issue of condtitutiona law

8438 U.S. 154 (1978).

° The Plaintiff makes some procedurd arguments againgt the Franks hearing. He seemsto
suggest that he was not permitted by the trid judge to make a“ subgtantid preiminary showing’ as
mandated by Franks, because the fact that the hearing took place mooted theissue, and, in any event,
because the prosecutors did not file a brief in the case, no preliminary showing was required. (Fl.'s
Mot. & 12-15.) The Paintiff’s arguments are incoherent and, in any event, irrdevant.
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that may be properly reviewed. Therefore, the Court grants the Defendant’ s motion for
judgment on the adminigtrative record asto Count | of the Complaint.

V. Conclusion

The Court GRANTS the Defendant’ s motion to dismiss with respect to Counts 2
through 4 of the Complaint, and GRANTS the Defendant’ s motion for judgment upon the
adminigtrative record with respect to Counts 1 and 5 of the Complaint. The Court DENIES
the Plaintiff’s motion for summary judgment. The Clerk is directed to enter judgment in
favor of the Defendant. No codts.

IT ISSO ORDERED.

EDWARD J. DAMICH
Judge



