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UNPUBLISHED DECISION DENYING COMPENSATION1 
 

                                                           

 1   Because this unpublished decision contains a reasoned explanation for the 
special master’s action in this case, the special master intends to post it on the 
United States Court of Federal Claims’s website, in accordance with the E-
Government Act of 2002, Pub. L. No. 107-347, 116 Stat. 2899, 2913 (Dec. 17, 
2002).   
    All decisions of the special masters will be made available to the public 
unless they contain trade secrets or commercial or financial information that is 
privileged and confidential, or medical or similar information whose disclosure 
would clearly be an unwarranted invasion of privacy.  When such a decision or 
designated substantive order is filed, a party has 14 days to identify and to move to 
delete such information before the document’s disclosure.  If the special master, 
upon review, agrees that the identified material fits within the categories listed 
above, the special master shall delete such material from public access.  42 U.S.C. 
§ 300aa–12(d)(4); Vaccine Rule 18(b).   
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 Donald Paul Potter filed a petition under the National Childhood Vaccine 
Injury Act, 42 U.S.C. §300a-10 et. seq., on October 14, 2009.  His petition alleged 
that he suffered Guillain-Barré Syndrome (“GBS”), resulting from the receipt of 
the trivalent influenza (“flu”) vaccination administered to him on November 28, 
2006.   The information in the record, however, does not show entitlement to an 
award under the Program. 
 

I. Background 
 

Donald Potter received the influenza vaccination from Dr. Larry Mitchell on 
November 28, 2006.  Exhibit 1 (Clinch Valley Physicians, Inc.) at 16.  Prior to 
receiving this vaccination, Mr. Potter was treated by Dr. Mitchell for type 2 
diabetes mellitus, as well as chronic back and leg pain.  Exhibit 1 at 5-15. 

 
From January to May 2007, Mr. Potter saw Dr. Mitchell three times with 

continued complaints surrounding his diabetes, chronic back and leg pain, and 
hypertension.  Exhibit 1 at 17-25.  The notes from these records do not show any 
complaints of fatigue, weakness, or tingling.  On June 21, 2007, Mr. Potter again 
saw Dr. Mitchell, with complaints of chest pain and numbness for the past three to 
four months.  Dr. Mitchell referred Mr. Potter to cardiology and an in-office EKG 
was performed, revealing a sinus tachycardia.  He was then scheduled for a stress 
test and given a prescription for his tachycardia.  Exhibit 1 at 24. 

 
Eight days later, Mr. Potter complained of “generalized weakness,” 

explaining that he was not able to walk consistently.  Dr. Mitchell stated that he 
was unsure as to the cause of this weakness.  Exhibit 1 at 26.  Mr. Potter followed 
up with Dr. Mitchell in July 2007, and at this visit, Dr. Mitchell ordered a CT scan 
of Mr. Potter’s brain to look for a possible stroke.  Dr. Mitchell also made him an 
appointment to see Dr. M.R. Patel for a neurological evaluation.  Exhibit 1 at 27-
28.   

 
Mr. Potter saw Dr. Patel on July 3, 2007.  At this visit, Dr. Patel noted that 

Mr. Potter had a “6-week history of gradually progressive weakness in both upper 
and lower extremities.”  Exhibit 5 (records of Dr. Patel) at 244.  Dr. Patel discussed 
the possibility of either acute polymyositis or GBS.  He suggested admission to the 
hospital for treatments and services not provided by his clinic.  Exhibit 5 at 381.   

 
That same day, Mr. Potter presented to Wake Forest University Baptist 

Medical Center (“Baptist Medical Center”) with a “10-day history of progressive 
weakness.”  The hospital admitting physician, Dr. John Detoledo, noted that Mr. 
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Potter “has some prodrome symptoms with history of fatigue and decreased 
appetite.”2  The hospital performed tests, and eventually made a probable diagnosis 
of GBS.  Exhibit 3 (Wake Forest University records) at 55, 63, 69. 

 
Mr. Potter was discharged from Baptist Medical Center on July 10, 2007.  

He was prescribed medications for treatment and admitted to the rehabilitation unit 
of Clinch Valley Hospital.  Exhibit 3 at 63, 65; exhibit 4 (rehabilitation records) at 
307.  Mr. Potter was discharged from the rehabilitation center on September 18, 
2007.  Exhibit 4 at 324.  Mr. Potter is now largely, but not entirely, recovered.  He 
states, 

  
 I have regained most of my motor skills.  I can walk and do my   

  routine self care without any assistance.  However, I continue to have  
  pain and weakness in my hands, arms, legs, and feet.  I also continue  
  to have periods of numbness in all of my extremities.  

 
Petition ¶ 13.  

 
Mr. Potter filed a petition for vaccine compensation on October 14, 2009.  

With his petition, he filed his initial medical records, as required by                      
42 U.S.C. § 300aa-11(c) and Vaccine Rule 2(c)(2)(A).  Respondent filed her Rule 
4 report on January 11, 2010.  Respondent stated that compensation is not 
appropriate because petitioner failed to show that the flu vaccine caused 
petitioner’s injury, specifically noting the timing of Mr. Potter’s vaccine and onset 
of his GBS made causation unlikely.  Onset of Mr. Potter’s GBS appeared to be at 
least seven months after the flu vaccination.   
 
 Following respondent’s report, Mr. Potter made efforts to obtain support for 
his claim.  In a status conference held on April 13, 2010, he was ordered to file a 
status report by June 14, 2010, indicating how he planned to provide the requisite 
medical and scientific support for his claim.  On June 18, 2010, Mr. Potter filed 
this status report and a letter from his primary treating physician, Dr. Mitchell.  Dr. 
Mitchell opined “that the flu vaccine was more likely than not the triggering event 
for Mr. Potter’s [GBS].”  Mr. Potter indicated in his status report that he would ask 
Dr. Mitchell to elaborate on his reasoning.  This letter and petitioner’s plan for the 
case were discussed in an order, dated August 26, 2010.  
 

                                                           

 2 A prodrome symptom is “a symptom indicating the onset of a disease.”  
Dorland’s Illustrated Medical Dictionary (31st ed. 2007) at 1545.  
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 On November 3, 2010, Mr. Potter submitted a supplemental report from Dr. 
Mitchell.  In this letter, Dr. Mitchell states that there is a “known association 
between Guillain Barré Syndrome and influenza vaccine,” and in Mr. Potter’s case, 
he cannot find any other cause for Mr. Potter’s GBS other than the influenza 
vaccine.  However, Dr. Mitchell further states that the onset of Mr. Potter’s 
symptoms appear to fall outside of the expected time frame.   
 
 Petitioner then submitted a second supplemental report from Dr. Mitchell on 
January 5, 2011.  In this report, Dr. Mitchell states: 
 
  It is possible that the neuropathic symptoms may have masked early  
  subtle symptoms of Guillain-Barré syndrome prior to the onset of the  
  full blown syndrome when the patient was not able to stand.    
  Therefore, it is possible that the patient developed Guillain-Barré   
  syndrome before June of 2007 although at this point it would be  
  difficult to pinpoint an exact time from review of the patient’s history. 
 
 In a status report filed the same day, Mr. Potter reported that he “is not in a 
position to be able to retain any additional non-treating experts to review and opine 
as to the causal relationship between his condition and the vaccine in question and 
must, therefore, ask the Court to make a determination on the question of liability 
based on the materials submitted to date.”  Pet’r Status Rep’t, filed Jan. 5, 2011.  
On February 16, 2011, petitioner notified the court that he was seeking a ruling on 
the record.   
 
 In response to Dr. Mitchell’s opinions, respondent filed the expert report of 
Daniel M. Feinberg.  Dr. Feinberg is a board-certified neurologist, and Associate 
Professor of Clinical Neurology at the University of Pennsylvania School of 
Medicine.  Exhibit B (Dr. Feinberg’s CV).  He stated that, “Although Guillain-
Barré Syndrome has been rarely reported following the administration of the 
influenza vaccination, the onset of the syndrome occurs within 2 weeks of the 
vaccination.”  Dr. Feinberg noted that in Mr. Potter’s case, he received the vaccine 
on November 28, 2006, but “did not develop signs and symptoms of Guillain-
Barré Syndrome until late June, 2007.  This is well beyond the generally accepted 
medical timeframe for any purported causal association with the influenza 
vaccine.”  Exhibit A (Dr. Feinberg’s report) at 2.   
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 Mr. Potter filed his reply on May 31, 2011.3  Mr. Potter argues that a treating 
physician is in the best position to determine a logical sequence of cause and 
effect, and so Dr. Mitchell’s opinion should be weighed accordingly.  Pet’r Reply 
at 6 (citing Capizzano v. Sec’y of Health & Human Servs., 1440 F.3d 1317, 1326 
(Fed. Cir. 2006)).  
 
 Respondent filed her response on June 7, 2011.  Respondent again argued 
that the petition should be dismissed, as petitioner has failed to meet the standard 
for receiving compensation in the Vaccine Program.  See Althen v. Sec’y of Health 
& Human Servs., 418 F.3d 1274, 1278 (Fed. Cir. 2005).  
 
 A status conference was then held to discuss how Mr. Potter wished to 
proceed with his case.  Mr. Potter reported that he planned to seek an opinion from 
Dr. Patel, Mr. Potter’s treating neurologist.  Mr. Potter was ordered to file a status 
report by August 17, 2011, regarding the status of obtaining additional information 
from Dr. Patel.  On August 22, 2011, Mr. Potter filed this status report, indicating 
that Dr. Patel would not be able to provide a report regarding Dr. Mitchell’s 
opinion. 
 
 A final status conference was held on September 16, 2011.  During this 
conference, petitioner requested a ruling on the record. 
 

II. Analysis 
 
 To receive compensation under the Program, Mr. Potter must prove either: 
(1) that he suffered a “Table Injury”--i.e., an injury falling within the Vaccine 
Injury Table – corresponding to the influenza vaccination, or (2) that he suffered 
an injury that was actually caused by the influenza vaccine.  See 42 U.S.C. 
§§ 300aa-13(a)(1)(A) and 300aa-11(c)(1);  Capizzano, 440 F.3d at 1320.  Here, no 
injuries are associated with the influenza vaccine on the Vaccine Injury Table.  
Thus, Mr. Potter must prove causation in fact.   
 
 When a petitioner proceeds on a causation-in-fact theory, a petitioner must 
establish three elements.  The petitioner’s  

 

                                                           

 3 In Mr. Potter’s reply, he states that he filed the opinions from two treating 
neurologists, Dr. Young and Dr. Sullivan.  This appears to be in error because a 
review of the record has not located any records from these two doctors and Mr. 
Potter did not provide an exhibit number and page number citation.   
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burden is to show by preponderant evidence that the 
vaccination brought about [the] injury by providing: (1) a 
medical theory causally connecting the vaccination and 
the injury; (2) a logical sequence of cause and effect 
showing that the vaccination was the reason for the 
injury; and (3) a showing of a proximate temporal 
relationship between vaccination and injury.    

 
Althen, 418 F.3d at 1278.   
 
 Without a showing of a proximate temporal relationship between the 
vaccination and injury, Mr. Potter is unable to prove that he is entitled to 
compensation.  See Pafford v. Sec’y of Health & Human Servs., 451 F.3d 1352, 
1358 (Fed. Cir. 2006) (“Again, without some evidence of temporal linkage, the 
vaccination might receive blame for events that would occur weeks, months, or  
years outside of the time in which scientific or epidemiological evidence would 
expect an onset of harm.”).      

 
Under the Act, a petitioner may not be given a Program award based solely 

on the petitioner’s claims alone.  Rather, the petition must be supported by either 
medical records or by the opinion of a competent physician.  § 300aa-13(a)(1).  In 
this case, to meet this burden, Mr. Potter has submitted letters from his treating 
physician, Dr. Mitchell.  Expressions of causation by treating doctors are relevant 
to determining whether a vaccine caused an injury.  Moberly v. Sec’y of Health & 
Human Servs., 592 F.3d 1315, 1323 (Fed. Cir. 2010); Capizzano, 440 F.3d at 
1326. 
   
 In a one page letter, Dr. Mitchell opined “that the flu vaccine was more 
likely than not the triggering event for Mr. Potter’s GBS.”  See Pet’r Status Rep’t, 
dated June 18, 2010.  In a supplemental report, dated September 17, 2010, Dr. 
Mitchell expanded his opinion and addressed the issue of timing between the 
vaccination and the onset of GBS.  He stated that the medical community 
recognizes a six week temporal relationship between the flu vaccine and GBS as a 
basis for inferring causation.  Dr. Mitchell also stated that because GBS “is such a 
rare occurrence [that] we cannot confidently say that episodes do not occur outside 
the six week period.”  In support of this position, he referenced a medical article, 
entitled “Flu Shot Ups Relative Risk of Guillain-Barré.”   
 
 In regard to the interval for which inferring causation is appropriate, Dr. 
Feinberg disagrees with Dr. Mitchell’s opinion that the medical community 
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recognizes six weeks as the appropriate interval for which to infer causation.  To 
Dr. Feinberg, the medically appropriate period is limited to two weeks after 
vaccination.  Exhibit A (report of Dr. Feinberg) at 2.  Selecting either two weeks or 
six weeks is not necessary.  Even if the longer time were accepted, Mr. Potter’s 
case still fails. 
 
 Mr. Potter developed signs and symptoms of GBS in June 2007, 
approximately eight months after the vaccination.  See exhibit 1 at 24; see also 
exhibit A at 2.  Eight months is outside of the time that Dr. Mitchell states the 
medical community would typically associate with causation.   
 

Mr. Potter seems to suggest that the onset of his GBS was much earlier, 
relying upon the opinion of Dr. Mitchell.   In a second supplemental report from 
Dr. Mitchell, Dr. Mitchell stated that, “it is possible that the patient developed 
Guillain-Barré syndrome before June of 2007 although at this point it would be 
difficult to pinpoint an exact time from review of the patient’s history.”  Because 
Dr. Mitchell has expressed his opinion as a possibility, his opinion does not help 
Mr. Potter fulfill his burden of proof.  See Moberly, 592 F.3d at 1322 (discussing 
petitioner’s burden of proof).   
 
 In addition, Mr. Potter’s brief cites to three records arguing for an onset date 
earlier than June 2007.  See Pet’r Reply, dated May 31, 2011, at 3.  These records 
are unpersuasive.  First, Dr. Patel’s history of Mr. Potter dates Mr. Potter’s 
weakness to six weeks prior to the July 3, 2007 office visit.  Exhibit 3 at 244.  The 
history recorded by Dr. Patel places Mr. Potter’s weakness beginning in late May.  
Late May is outside of the expected time frames offered by both Dr. Mitchell and 
Dr. Feinberg.   
 
 Second, the record from Baptist Medical Center indicates that Mr. Potter has 
some “prodrome symptoms.”  However, this record, dated July 12, 2007, does not 
specify how early Mr. Potter’s fatigue and decreased appetite began.  Exhibit 3 at 
69.  Without more specific information, this record does not support a finding that 
Mr. Potter’s prodromal symptoms began in approximatelyDecember 2006.   
 
 Finally, Mr. Potter cites Dr. Mitchell’s record from June 21, 2007 in support 
of his claim.  In this report, Dr. Mitchell records that Mr. Potter complained of 
“chest pain episodes” that have been occurring for “about 3-4months,” which 
create numbness in his neck, face, and shoulder.  Dr. Mitchell also recorded that 
Mr. Potter was experiencing “a lot of lower extremity pain and weakness.”  Exhibit 
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1 at 24.  Mr. Potter maintains that this record indicates that he exhibited signs and 
symptoms “3-4 months” prior.  Pet’r Reply at 3.   
 

There are two problems with Mr. Potter’s reliance on this report.  First, if 
Mr. Potter’s interpretation of Dr. Mitchell’s note were correct, meaning his 
symptoms of GBS began as many as four months before the June 21, 2007 visit, 
then the symptoms began in late February 2007.  Given that Mr. Potter received 
the flu vaccination at the end of November 2006, late February 2007 is outside of 
the expected times frames offered by Dr. Mitchell (six weeks) and Dr. Feinberg 
(two weeks).   
 

Second, Mr. Potter appears to ascribe more significance to Dr. Mitchell’s 
June 21, 2007 report than Dr. Mitchell does.  Although Dr. Mitchell documented 
Mr. Potter’s weakness and numbness in June 2007, Dr. Mitchell reported that he 
could not determine when Mr. Potter’s GBS began.  Dr. Mitchell stated that it was 
a “possibility” that Mr. Potter started experiencing symptoms of GBS in June 
2007.  Second Supp’t Rep’t, filed January 5, 2011.  Thus, it appears that Mr. 
Potter, a person who appears to lack medical training, is advancing a medical 
opinion (when his GBS began) that his doctor cannot express.   
 
 For the reasons set forth above, Mr. Potter fails to meet the third prong of 
Althen.  See Corder v. Sec'y of Health & Human Servs.,  No. 08-228V, 2011 WL 
2469736, at *29 (Fed. Cl. Spec. Mstr. May 31, 2011) (noting that an onset of GBS 
four months after vaccination was not consistent with evidence showing that flu 
vaccine can cause GBS).  Because Mr. Potter failed to establish Althen prong 3, he 
is not entitled to compensation.  Pafford, 64 Fed. Cl. at 29-30.    
       
 Accordingly, Mr. Potter has failed to demonstrate either that he suffered a 
“Table Injury” or that his injuries were “actually caused” by a vaccination.  Thus, 
this case is dismissed for insufficient proof.  The Clerk shall enter judgment 
accordingly. 
  
 
IT IS SO ORDERED.       
   
       S/ Christian J. Moran 
      ______________________________ 
       Christian J. Moran 
       Special Master 


