In the United States Court of Federal Claims

OFFICE OF SPECIAL MASTERS
Filed: October 27, 2010
No. 07-453V

MARY BROWNING, mother and next friend of
her son, COLIN BRYNILDSON,

TO BE PUBLISHED
Petitioner,
Motion to Reconsider;
Attorneys’ fees and costs;
Deny; Mercury toxicity;
Consolidated cases;

Rule 10(e)

V.

SECRETARY OF
HEALTH AND HUMAN SERVICES,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

ORDER DENYING MOTION FOR RECONSIDERATION

On September 27, 2010, | issued a decision on attorneys’ fees and costs, which denied
in toto Petitioner’s application for fees and costs. On October 18, 2010, Petitioner timely filed a
motion for reconsideration of that decision. Petitioner did not specify the grounds for the motion,
but it appears she filed it pursuant to Vaccine Rule 10(e). No opposition brief from Respondent
was required or requested. Vaccine Rule 10(e)(2).> For the reasons that follow, Petitioner’s
motion for reconsideration is denied.

The Vaccine Rules provide that, in ruling on a motion for reconsideration, a special
master “has the discretion to grant or deny the motion, in the interest of justice.” Vaccine Rule
10(e)(3); see also Cedillo v. Sec’y of Dep'’t of Health & Human Servs., 617 F.3d 1328, 1348
(Fed. Cir. 2010) (using “interest of justice” as applicable standard under Vaccine Rule
10(e)(3)).? A special master does not abuse her discretion by denying a motion for
reconsideration when the only evidence supporting the motion was previously available and the
evidence does not support Petitioner’s position on the central issues. Cedillo, 617 F.3d at 1348;
cf. Shaw v. Sec'y of Dep't of Health & Human Servs., 91 Fed. CI. 715, 720 (2010) (overruling
denial of motion for reconsideration and remanding to special master to consider whether the
respondent’s expert and the special master made a mistake of fact in light of evidence first filed
with the motion for reconsideration). A special master is not required to issue a detailed order
denying every argument for reconsideration. Doe/17 v. Sec'y of Dep't of Health & Human
Servs., 84 Fed. Cl. 691, 704 n.18 (2008) (upholding special master’s terse denial of

! The Vaccine Rules are located at Appendix B in the Rules of the United States Court of Federal Claims.

% Under RCFC 59(a), the party moving for reconsideration must show: (1) an intervening change in the
law, (2) the availability of new evidence, or (3) that denial of the motion would result in a manifest
injustice. Hall v. Sec'y of Dep't of Health & Human Servs., 93 Fed. Cl. 239, 251 (2010); see also
Matthews v. United States, 73 Fed. Cl 524, 526 (2006).




reconsideration when the evidence petitioner submitted was not “compelling evidence that
would warrant reconsideration of his key findings of fact”).

Here, Petitioner has failed to show that granting her motion for reconsideration would
serve the interest of justice. Petitioner's motion consists of argument by counsel based on the
existing record, and she has not submitted any new evidence. Additionally, none of Petitioner’s
arguments addresses my central finding that, two years after filing the case, counsel remained
unprepared to show that Colin’s pre-existing disorders were significantly aggravated by his flu
vaccinations. In reaching my decision on attorneys’ fees and costs, | considered and rejected
each argument now made by Petitioner.® Petitioner has not identified a mistake in fact or law in
the decision on attorneys’ fees and costs, nor has she shown that the interest of justice
otherwise compels reconsideration of the decision.

For the foregoing reasons, Petitioner's motion for reconsideration is DENIED.

IT IS SO ORDERED.

s/ Dee Lord
Dee Lord
Chief Special Master

® For example, Petitioner claims that, at the time of filing this case, a “wealth” of scientific literature
supported her theory of causation. Pet’r Mot. for Reconsideration, Oct. 18, 2010, at 9. In Colin’s
decision, | noted that counsel had filed “an expert report in another ‘mercury toxicity’ case which stated
the evidence, while ‘suggestive,’ ‘falls well short of a level that could justify . . . implicating exposure to
mercury as a substantial contributing factor in the development of speech, language, and attention
problems.” Browning (Colin) v. Sec’y of Dep’t of Health & Human Servs., No. 07-453V, Fee Decision, 11
(Fed. Cl. Spec. Mstr Sept. 27, 2010) (quoting Boyd v. Sec’y of Dep'’t of Health & Human Servs., No. 03-
2649V, 2010 WL 3565231, Pet'r Ex 40 (Dr. Marcel Kinsbourne’s Report)). Further, in my fee decision in
Colin’s sister Kate's case, | noted that in September 2007, counsel stated he was unable to file an expert
report in the Boyd case because he wanted to wait for more research to be done first. Browning (Kate) v.
Sec’y of Dep't of Health & Human Servs., No. 02-929V, Fee Decision, 4 n.7 (Fed. Cl. Spec. Mstr Sept 27,
2010). As I noted in my decision in this case denying attorneys’ fees and costs, that decision is best
understood in the context of the cases brought by Petitioner on behalf of Colin’s sisters, Kate and Maeve,
which were consolidated with this case at Petitioner’s request. See Browning (Colin), Fee Decision, at 2.




