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1  Under the relevant portion of the Contract Disputes Act, “[a]ll claims by a
contractor against the government relating to a contract shall be in writing and shall
be submitted to the contracting officer for a decision.” 41 U.S.C.A. § 605(a).
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The plaintiff stated that it prepared its claim as “a total cost claim” and the worksheets
attached to the claim are introduced with the words: “These schedules reflect
computations of the amount due to J. Cooper & Associates, Inc., as a result of the
apparent termination of the above referenced contract.”  The INS, in a May 16, 1996
letter, had informed JC & A that the contract would not be definitized, and that JC &
A should prepare a proposal for costs incurred in performance. 

When submitting a complaint to this court, a contractor “may increase the
amount of his claim . . ., but may not raise any new claims not presented and certified
to the contracting officer.”  Santa Fe Eng’rs, Inc. v. United States, 818 F.2d 856, 858
(Fed. Cir. 1987) (citation omitted).  The claim submitted to the contracting officer
must be one which “gives the contracting officer adequate notice of the basis and
amount of the claim.  Contract Cleaning Maintenance, Inc. v. United States, 811 F.2d



2  The United States Supreme Court generally has recognized the importance of
notice to and review by the relevant agency, before review by the courts.  See United
States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 36-37 (1952) (“[O]rderly
procedure and good administration require that objections to the proceedings of an
administrative agency be made while it has opportunity for correction in order to raise
issues reviewable by the courts.”).
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586, 592 (Fed. Cir. 1987).”  Hawkins and Powers Aviation, Inc. v. United States, 46
Fed. Cl. 238, 243 (2000).2

A new claim is one that does not arise from the same set of operative
facts as the claim submitted to the contracting officer.  See Tecom, Inc.
v. United States, 732 F.2d 935, 936-37 (Fed. Cir. 1984); SMS Data
Prod. Group, Inc. v. United States, 19 Cl. Ct. 612, 615 (1990) (citing
Glenn v. United States, 858 F.2d 1577, 1580 (Fed. Cir. 1988)); see also
Foley Co. v. United States, 26 Cl. Ct. 936, 940-41 (1992), aff’d[,] 11
F.3d 1032 (Fed. Cir. 1993); AAI Corp.[ v. United States], 22 Cl. Ct.
[541,] 545 [(1991)]; Spirit Leveling[ v. United States], 19 Cl. Ct. [84,]
91 [(1989)].

Id.  In Hawkins, the contractor presented a claim to the contracting officer for recovery
on a contract that was allegedly entered into on a specific date, which created an
express contract.  Then the contractor filed a claim in court that was for recovery on
a contract that was allegedly “one that evolved over time,” creating an implied-in-fact
contract which was authorized by ratification.  The court found that this could be
viewed as a failure to provide adequate notice.  Id.  

In the case at bar, in the claim letter of July 26, 1996, JC & A requested an
equitable adjustment of the contract price resulting from changes, delays and other
costs resulting from government actions when awarding, managing and constructively
terminating the contract.  These included costs that were incurred by JC & A in the
performance of the contract such as hiring new personnel, renting more office space
and the costs for attorneys and consultants hired to assist with the claim letter.  The
costs were presented as a total cost claim.  The claim letter never raised a breach of
contract claim.  Meanwhile, Count III in plaintiff’s complaint submitted to this court
seeks damages for an alleged breach of contract due to a failure to definitize the
contract, as a result of which JC & A argues that the INS deprived JC & A of the
opportunity to offset costs through future work under the contract.  Plaintiff alleges
in its complaint that the defendant was required to definitize the contract unless the
government exercised its contract termination authority.  In the plaintiff’s brief in
support of jurisdiction submitted on the instant motion, JC & A argues that there was
a responsibility on the part of INS either to definitize or to terminate the contract for
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convenience.  Plaintiff alleges that the failure to definitize or to terminate resulted in
a breach by INS.  The plaintiff argues that when the INS allowed the contract to lapse,
it constructively terminated the contract for convenience. 

The government responds that the issue of breach of contract has not been
presented to the contracting officer and, therefore, is not ripe for consideration by this
court.  The government also alleges that the contracting officer determined that the
letter contract was not terminated for convenience, but had lapsed when not
definitized by the deadline.

As reflected in the government contracts standard disputes clause, traditionally,
government contract claims may be placed into one of two categories.  The first
category is for “relief arising under” the contract.  See 48 C.F.R. § 52.233-1 (1994).
This is defined as “a claim that can be resolved under a contract clause.”  Id.  The
second category of claim reflected in the disputes clause is for those claims “relating
to” a contract.  Id.  These are claims that involve the contract, but are not resolved
under any contract clause.  See John Cibinic, Jr. & Ralph C. Nash, Jr., Administration
of Government Contracts 1239-46 (3d ed. 1995) (discussing the differences between
contract claims made under remedy granting clauses and breach of contract claims,
in the disputes process).  See generally Mega Constr. Co. v. United States, 29 Fed.
Cl. 396, 415 n.11 (1993) (discussing the historical difference between these two
categories of claims).  In the instant case, the claim letter of June 26, 1996 requested
relief under several clauses of the contract, specifically: the termination for the
convenience of the government clause, the changes clause, and the stop work clause.
Therefore, the letter claim was a claim for relief arising under the contract.  However,
the claim filed in Count III of plaintiff’s complaint in this court was not filed under a
remedy granting clause, but as a breach of contract claim, relating to the contract.

The termination/changes clause/stop work clause claim, which was presented
in the June 1996 letter, did not put the agency on sufficient notice of the breach of
contract claim which would subsequently be filed in this court.  See Contract Cleaning
Maintenance, Inc. v. United States, 811 F.2d at 592.  Without such notice the
contracting officer did not have an opportunity to review the breach of contract claim
now alleged in this court by the plaintiff.

The plaintiff argues that the cost claim submitted to the contracting officer and
the breach of contract claim both derive from the failure of the government to
definitize or to terminate the contract.  The plaintiff argues that the two claims involve
“the same set of operative facts and the same legal theory of recovery” because,
according to the plaintiff, “[i]n both instances, JC & A alleges that the government
failed to definitize the letter contract and seeks monetary relief.”  The defendant
contends that the plaintiff’s assertion is incorrect, because the June 26, 1996 claim
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letter makes no mention of a breach of contract or of definitization.  Defendant is
correct.  Count III seeks damages for the failure of the government to definitize the
letter contract.  However, the June 1996 claim letter seeks “costs incurred by JC &
A as a direct result of the government’s actions in awarding, managing, and
constructively terminating this contract.”  In order to identify to the contracting officer
that JC & A was making a breach of contract claim, JC & A would have had to
articulate such a claim in the claim letter.  The language of the June 1996 claim letter
does not mention or even suggest that JC & A seeks damages from the government
for a breach of contract for failure to definitize.

Breach of contract claims are not subsumed, or resolved, by final termination
claims.  When presented with the question of whether a termination claim will
subsume all other claims, the Federal Circuit ruled that it will not.  See Ellett Constr.
Co. v. United States, 93 F.3d 1537, 1546-48 (Fed. Cir. 1996).  In Ellett, the court
agreed with the plaintiff that “there is no authority in the [Contract Disputes Act] or
the [Federal Acquisition Regulations] ‘for simply eliminating valid contractor claims by
terminating the contract.’” Id.  The court in Advanced Materials, Inc. ruled that a
plaintiff may bring an independent contract claim, in addition to a termination claim,
“so long as the plaintiff follows the applicable jurisdictional requirements [of the
Contract Disputes Act for] submitting a claim to the [Contracting Officer.]”  Advanced
Materials, Inc. v. United States, 46 Fed. Cl. 697, 701 (2000).  JC & A could have
included a claim for breach of contract with the termination for convenience/changes
clause/stop work clause claim but failed to do so.  As noted above, there was no
mention in the June 1996 claim letter of any breach of contract for failure to definitize,
or any mention of the lack of definitization.

The plaintiff also argues that regardless of the label ascribed, breach versus
termination, the claim need not be resubmitted to the contracting officer because the
contracting officer already has issued a final decision based on the same operative
facts reflected in Count III.  Plaintiff cites Sharman Co. v. United States, 2 F.3d 1564
(Fed. Cir. 1993) in support.  The defendant responds that the present case requires the
separate presentation of two claims.  Since the June 1996 claim letter did not contain
any mention of the breach of contract allegations, defendant argues, the breach of
contract allegations were not certified as a claim and, therefore, this court is without
jurisdiction over Count III.  It is, in the defendant’s view, a fundamental requirement
that the claim presented in the complaint to a court be included in the claim presented
to a contracting officer for the contracting officer to have the opportunity to consider
the claim.  According to the defendant, without the inclusion of the complaint’s breach
of contract legal theory, the claim could not have been properly considered by the
contracting officer.
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In Sharman, the plaintiff repudiated a contract for the manufacture of steel
water tanks because there was a rise in the price of steel.  In response, the
government terminated the contract in question.  The government then demanded that
Sharman return the progress payments previously made.  Sharman filed a suit in the
United States Claims Court in which it sought conversion of a default termination to
a termination for government convenience, as well as a quantum merit award of the
progress payments made to Sharman prior to the termination.  The United States Court
of Appeals for the Federal Circuit stated the unremarkable proposition that the
government’s counter-claim for the progress payments and the contractor’s quantum
meruit claim for the progress payments were the same claim, albeit under different
labels.  Id. at 1571.

The Sharman court, however, did not rule that the default termination claim by
the contractor was the same as the progress payments claims.  The court stated: “The
contracting officer’s default termination letter ... could not provide a jurisdictional basis
for the government’s counterclaim for [the return of unliquidated] progress payments
because these two claims are not the same.”  Id. at 1570.  Similarly, in the present
case, the termination for convenience claim for money pursuant to remedy granting
clauses that was submitted to the contracting officer is not the same as the breach of
contract claim that is before this court in Count III. 

The court recognizes that drawing distinctions regarding overlapping claims to
the contracting officer and claims filed in court under the CDA can involve subtle
distinctions.  In this area, common sense is a useful guide.  We also turn to whatever
guidance we can gleam from other federal courts, boards of contract appeals, and
experts in the field.  Among the sources of expertise are the opinions issued by the
boards of contract appeals.  In one such opinion, the Armed Services Board of
Contract Appeals wrote:

[W]hether a contractor’s argument constitutes a new claim or merely an
extension of a claim the contracting officer had the opportunity to
consider turns upon “whether the matter raised . . . differs from the
essential nature or basic operative facts of the [contractor’s] original
claim.” . . . Trepete Construction Co., ASBCA No. 38555, 90-1 BCA ¶
22,595 at 113,385 [(Contractor submitted a claim for delay to the
contracting officer and submitted a claim for acceleration to the Board.
The Board granted a motion to strike the claim for acceleration because
it lacked jurisdiction since the claim had never been submitted to the
contracting officer.)]; accord Santa Fe Engineers, 818 F.2d at 858-60
[(Contractor submitted three claims for specific changes to the contract
performance and the claim submitted to the Board was for all the



3  The plaintiff’s claim before the contracting officer alleged that contract test
requirements were unilaterally changed, and that the plaintiff was improperly
terminated and excluded from the reprocurement.  SMS Data Products, Inc. v. United
States, 19 Cl. Ct. at 613-14.
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changes made to contract performance.  The Federal Circuit dismissed
all of the extra claims presented to the Board.)].

Laidlaw Envtl. Servs. (GS), Inc., ASBCA No. 45365, 93-3 BCA ¶ 26,128 at 129,884.
In Laidlaw, the contractor’s claim that was presented to the Board was found to have
the same operative facts and to be similar in character to the certified claim contractor
presented to the contracting officer.  The Board found jurisdiction.  

In the case currently before this court the essential nature of Count III differs
from the essential nature of the claim letter.  As reviewed above, the claim before the
contracting officer seeks termination for convenience, changes clause, and stop work
clause remedies under the contract, while the claim before the court seeks breach of
contract damages.  The two legal theories presented in the record in this case cannot
be viewed as part and parcel of the same claim.

The instant case more closely resembles SMS Data Prods., Inc. v. United States,
19 Cl. Ct. 612 (1990).  In that case the plaintiff filed a claim for compensatory relief3

with the contracting officer.  Then, the plaintiff filed suit for lost profits from a breach
of contract in the United States Claims Court.  In SMS, the court found that the
“[p]laintiff’s request for compensatory relief and the [claim before the court] for lost
profits necessarily involve[d] different theories of liability.”  Id. at 616.  The court
found that “[p]laintiff’s compensatory damages claim involved proof of circumstances
beyond HHS’s control which rendered the contract obsolete or impracticable.
Plaintiff’s lost profits claim, however, involves proof that HHS willfully obstructed
performance.”  Id.  

Similarly, in the present case the plaintiff filed a claim for termination costs with
the contracting officer, while the claim before this court is for breach of contract for
failure to definitize the letter contract.  The termination costs claim involved liability
for “the government’s actions in awarding, managing, and constructively terminating
this contract.”  Whereas, the breach of contract claim, in Count III of the case before
this court, involves liability from “when [the INS] failed to definitize the contract [as]
promised in the letter contract and as required by law.”  As noted above, the costs
sought by JC & A in the claim letter submitted to the contracting officer were those
arising from remedy granting clauses under the contract.  Such costs include:
employees and equipment obtained for the work; work performed but unreimbursed;
and legal and other business services for termination.  Meanwhile, the costs sought
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by JC & A in Count III are for breach of contract.  In contrast, the plaintiff stated in
Count III: “When the agency failed to definitize the contract, it deprived [JC & A] of
the opportunity to offset costs through future work under the contract.”  The costs
of the claim letter were associated with the termination of the contract, while the
costs of Count III are for lost profits.

CONCLUSION

Count III of plaintiff’s complaint in Case No. 97-839, which alleges that the
defendant breached the contract between the parties when it failed to definitize the
letter contract, has not been presented to the INS contracting officer for review, as
required by the Contract Disputes Act.  The defendant’s motion to dismiss, is,
therefore, GRANTED.  Count III is hereby DISMISSED, without prejudice, in order to
provide the plaintiff an opportunity to submit the claim to the appropriate contracting
officer for review.  All counts of Case No. 97-839C, therefore, have been dismissed,
without prejudice, and the case is, hereby, closed.

IT IS SO ORDERED.

                                             
    MARIAN BLANK HORN

         Judge


