
1 A new trial or rehearing or reconsideration may be granted to all or any of the parties
and on all or part of the issues, for any of the reasons established by the rules of
common law or equity applicable as between private parties in the courts of the United
States. On a motion under this rule, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of law or
make new findings and conclusions, and direct the entry of a new judgment. 

R.C.F.C. 59(a)(1).
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James M. Sakrison, Tucson, Arizona, attorney of record for plaintiff.  

Carolyn J. Craig, Washington, D. C., with whom was Peter D. Keisler, Assistant Attorney
General, for defendant.  

OPINION ON PLAINTIFF’S MOTION FOR RECONSIDERATION

On February 13, 2004, this court issued an opinion on defendant=s January 9, 2004
Motion to Dismiss the subject case.  Therein, we concluded that we were without
jurisdiction to hear the subject case, in view of 28 U.S.C. ' 1500.  On March 1, 2004,
plaintiff Lan-Dale filed a motion for reconsideration of our February 13, 2004 opinion per
Rule 59(a)(1),1 alleging, inter alia, that manifest injustice will result from said dismissal. 
On March 8, 2004, the defendant filed its response to plaintiff=s motion for



2The evidence adduced by plaintiff showed that the U.S. District Court for the District of Arizona case
was filed on the same day, and plaintiff’s counsel made no argument and proffered no evidence to
support the proposition that the instant case was filed first.  Consequently, without any evidence tending
to establish that one case was first filed, and the unwillingness of plaintiff to even raise the argument that
the case before us was filed prior to the filing in the U.S. District Court for the District of Arizona, we
concluded that the instant case was filed simultaneously with the case in the district court.  Thus, we
found § 1500 was implicated based on the contemporaneous filing before the U.S. District Court for
the District of Arizona.  See, United States v. County of Cook, Illinois, 170 F.3d 1084, 1091 (Fed.
Cir. 1999) .
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reconsideration, arguing that the plaintiff failed to point to a Amanifest error of law, or
mistake of fact@ that would entitle plaintiff to prevail on its motion for reconsideration. 
Strickland v. United States, 36 Fed. Cl. 651, 657 (1996) (citations omitted).  On March
29, 2004, this court directed the parties to brief an issue we believe relevant to plaintiff’s
motion for reconsideration, namely, the applicability of 28 U.S.C. § 1631.  We have
reviewed the responsive briefs of both parties, and for reasons discussed below, we DENY
plaintiff’s motion for reconsideration in part, and GRANT plaintiff’s motion in part.

In our February 13, 2004 opinion, we dismissed the subject case per 28 U.S.C. '
1500, which states:

Pendency of claims in other courts: The United States Court of Federal
Claims shall not have jurisdiction of any claim for or in respect to which the
plaintiff or his assignee has pending in any other court any suit or process
against the United States or any person who, at the time when the cause of
action alleged in such suit, or process arose, was, in respect thereto, acting or
professing to act, directly or indirectly under the authority of the United
States. 

28 U.S.C. ' 1500.  Applying this statute, and the relevant caselaw interpreting same, to the
facts in the record, we determined that we lacked jurisdiction to hear this action.  This is so
because, on the day this action was filed in our court, plaintiff had simultaneously2 filed
another action in the U.S. District Court for the District of Arizona.  The binding caselaw
interpreting 28 U.S.C. ' 1500 construes simultaneous filings, such as we have here at bar,
to trigger the operation of ' 1500.  County of Cook, 170 F.3d at 1091 (Awe hold that the
>filing= of the same claim simultaneously in the district court and the Court of Federal
Claims...deprives the latter court of jurisdiction pursuant to ' 1500.@).  

Since we determined that ' 1500 clearly applies to simultaneous filings, we were
required to analyze the two actions and conduct an Aidentity of claims@ analysis. 
Loveladies Harbor, Inc. v. United States, 27 F.3d 1545 (Fed. Cir. 1994).  In our February
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13, 2004 opinion, we did so, and we found that both cases shared a single core of operative
facts, and both requested relief of the same nature.  See, Feb. 13, 2004 Slip Op., no. 03-
1956C.  Thus, we concluded that we lacked jurisdiction over the subject action, and
accordingly dismissed said action, as we were constrained to do.

 Regarding the instant motion for reconsideration, plaintiff fails to point to any
mistake of law or fact by this court.  Instead, plaintiff merely alleges that a manifest
injustice will occur if plaintiff=s case is dismissed from this court.  This is so because,
according to plaintiff, the statute of limitations for this action has run, and plaintiff has
already voluntarily dismissed its action from the U.S. District Court for the District of
Arizona. Consequently, plaintiff asks us to follow the dissenting opinion of Justice Stevens
in Keene Corp. v. United States, 508 U.S. 200, 219 (1993), wherein Justice Stevens
opines that 28 U.S.C. ' 1500 should be interpreted to allow for cure of the jurisdictional
defect upon dismissal of the duplicative action in the district court.  P=s Mot. for Reconsid.
at p.3.  That we cannot do, because, no matter how Afair@ such a construction of ' 1500 may
be, we are constrained by, and cannot disregard, obligatory precedent.  The basic tenet of
stare decisis must guide our actions, and thus, we must disregard plaintiff=s urgings to the
contrary. 

While we cannot impute jurisdiction where we clearly lack same, we are not entirely
without recourse in the instant action.  When we filed our February 13, 2004 opinion, we
had before us only plaintiff=s assertion that it was in the process of dismissing the duplicate
action then pending in the U.S. District Court for the District of Arizona.  Today, however,
we have the January 22, 2004 order of said dismissal in hand.  Thus, when we issued our
February 13, 2004 opinion, there was no need to consider the application of 28 U.S.C. '
1631.  This statute states, in relevant part:

Transfer to cure want of jurisdiction.  Whenever a civil action is filed in a
court...and that court finds that there is a want of jurisdiction, the court shall,
if it is in the interest of justice, transfer such action or appeal to any other
such court in which the action or appeal could have been brought at the time
it was filed....

(emphasis added)

At present, we feel that the dismissal of the action from the U.S. District Court for
the District of Arizona implicates 28 U.S.C. ' 1631.  This is so because, while the entire
action is barred from proceeding in this forum, someCbut not allCof the claims therein
may be properly heard in another court, namely, the U.S. District Court for the District of
Arizona.  Thus, we may be able to render plaintiff some limited assistance via 28 U.S.C. '
1631.  Said section allows us to transfer claims over which we lack jurisdiction to a court
wherein jurisdiction is proper.  

The plain language of ' 1631 permits transfer of Acases@ and makes no express



3Although the defendant was invited to argue against the applicability of 28 U.S.C. § 1631 to the
transfer of a single count of the complaint, defendant failed and refused to address this issue.  Thus, we
can only conclude that the defendant concurs with this court’s assessment of the law as permitting the
transfer under § 1631 of less than all of the claims presented to a court, as here.

4It is important here to note that the enumerated claims (Count I and Count II) are not completely clear. 
Count I alleges violations of  various agreements between the parties—violations that plaintiff asserts in
turn violate the 4th, 5th, and 14th Amendment rights of plaintiff.  This count is worded to invoke the
equity jurisdiction of the court, based on the alleged violation of the contracts between the parties, and
we determine that it does so, and thus forms the basis for plaintiff’s prayer for specific performance
(contained in plaintiff’s prayer for relief).  Count II also alleges violations of various contracts between
the parties as the foundation for this claim, but here, the remedy sought is $8,000,000.00 in monetary
damages. 

5An example of our limited equitable jurisdiction can be found in the bid protest arena, as permitted
pursuant to 28 U.S.C. § 1491(b)(1)-(2).  It is also within our authority to reinstate government
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mention of individual claims that are part of a larger action.  Somewhat recently, however,
the U.S. Court of Appeals for the Federal Circuit squarely addressed this issue, finding that:

Congress clearly recognized that a transfer of an action under ' 1631 may be
granted in whole or in part....[and there is] no logical reason why this remedy
should not be allowed on a claim-by-claim basis....We see no reason to deny
the remedial benefit of ' 1631...merely because some of the claims were
properly lodged in the transferor court.

County of Cook, 170 F.3d at 1089 (internal citations omitted).  Consequently, we conclude
that if we determine that (I) we lack jurisdiction over the case (or one or more of the
claims included therein), and (ii) another court has a jurisdictional basis to hear the case (or
claim(s)), and (iii) the transfer is in the interest of justice, we may properly transfer the
case and/or claim(s) contained in this action over which we lack jurisdiction, and over
which another court has an adequate jurisdictional basis.3   Here, having determined that §
1500 deprives us of jurisdiction over the entire matter, the first prong of the test for the
applicability of § 1631 has been satisfied.  Thus, we must next determine which of the
instant claims, if any, may be properly heard in another court.

The claims presented to this court seek Aenforcement of the Settlement Agreement@
(i.e., specific performance) (Count I), and damages for breach of contract (Count II).4 
Count I, seeking “enforcement of the Settlement Agreement@ is another matter, as the
remedy sought is specific performance, i.e., equitable relief.  Parties seeking equitable
relief may not do so before this court, except where specifically permitted by the Tucker
Act.5  The specific performance of a contract does not fall within these exceptions.  Claims



employees and/or reinstate retirement benefits to government employees when we adjudicate wrongful
termination claims.  28 U.S.C. § 1491(a)(2).

6Here again, the defendant had an opportunity to challenge our determination that the U.S. District
Court for the District of Arizona has an adequate jurisdictional basis to hear this claim.  Defendant
chose not to do so.  Instead, defendant bases its objection to this court’s transfer of Count I of the
complaint to the U.S. District Court for the District of Arizona on its allegation that plaintiff has failed to
state a claim upon which relief may be granted.  The validity of this argument is addressed in text, infra.
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seeking such relief are properly heard in the district courts.  Of course, at the time we
decided this matter in February, this court believed that the U.S. District Court for the
District of Arizona had an identical claim then pending before it.  The plaintiff=s motion to
dismiss the Arizona action was presented to us, but the Arizona court=s order had not been
issued when the plaintiff filed its opposition to the defendant=s motion for dismissal, and
plaintiff failed to supplement its opposition with the dismissal order when it was issued on
January 22, 2004.  Thus, for our purposes and at that time, the specific performance claim
was still pending before the U.S. District Court for the District of Arizona, thus,
transferring an identical claim back to that same court served no productive purpose.  As we
now know that no other similar claims are pending, in light of plaintiff’s voluntary dismissal
effected on January 22, 2004, and that the U.S. District Court for the District of Arizona
has a jurisdictional basis to hear this claim,6 whereas we do not, we conclude that the
transfer of Count I to the U.S. District Court of the District of Arizona is permissible under
§ 1631.

Count II of the complaint before this court seeks damages for breach of contract 
totaling approximately $8,000,000.00.  Because this claim is for money damages arising
from a contract with the United States, and the amount in controversy exceeds $10,000.00,
we are the only forum that may properly hear this claim, pursuant to 28 U.S.C. ' 1491 (the
ATucker Act@) and 28 U.S.C. § 1346(a)(2) (the “little Tucker Act,” which confers
jurisdiction to the district courts, concurrent with our jurisdiction, for claims for money
damages where the amount in controversy does not exceed $10,000.00).  And, as noted
herein, and in this court=s February 13, 2004 opinion, said claim is barred through the
operation of 28 U.S.C. ' 1500.  Consequently, and unfortunately, the claim for damages, at
this posture, is not redressable before this court, nor any other.  Thus, we may not transfer
said claim via § 1631, and plaintiff’s motion for reconsideration of our dismissal of Count
II is hereby DENIED.

As we determined that Count I may be transferred via § 1631, we move to the last
step in our analysis.  Specifically, we must determine whether or not the interest of justice
will be served by the transfer.  To that end, we turn first to the legislative intent underlying
the statute.  We conclude that the purpose of 28 U.S.C. § 1631 is to assist litigants
rightfully confused by the complexities of the special jurisdictional provisions of the
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federal courts, and to preserve an action, filed within the statute of limitations, from
becoming time-barred because of delays incurred due to improper filing.  County of Cook,
170 F.3d at 1089 (quoting S. Rep. No. 97-275, at 30 (1981)).  In this case, there is no
allegation that the statute of limitations expired before the filing date of the action in this
court on August 21, 2003.  And, as the plaintiff alleges that its action would be time-barred
if plaintiff filed anew today, failure to apply § 1631 to this case would clearly contravene
this legislative intent, as well as provide the defendant with an even greater advantage that it
has already by virtue of the protections of sovereign immunity.  Thus, we find that the interest of
justice is served by the transfer of Count I to the U.S. District Court for the District of Arizona.

Defendant argues to the contrary, contending that Count I fails to state a claim upon which relief
may be granted.  Defendant bases this argument on the Settlement Agreement between the parties, and
alleges that plaintiff waived any right to raise any claims for violations of the Settlement Agreement in the
Settlement Agreement itself.  Thus, defendant argues,“it is unlikely that Lan-Dale can establish a
colorable claim in district court.”  D’s Brief on § 1631, at 3-4.

We conclude that interpreting the right to enforce claims under the Settlement Agreement is a
determination on the merits, as such a finding is tantamount to a dismissal with prejudice.  As we do not
have subject matter jurisdiction over this claim, we do not have the authority to reach such a
determination.  Moreover, upon the transfer of Count I to a court of competent jurisdiction, defendant
will have the ability to assert this argument.  While we would agree that transferring a claim that
absolutely cannot be heard would be an inefficient exercise, here, we fail to find any unequivocal
grounds that would bar this case from proceeding such that transfer undermines the interest of justice.

For the foregoing reasons, and in the interest of justice, we hereby GRANT plaintiff’s motion
for reconsideration in part, that is to say with respect to our previous dismissal of Count I. 
Accordingly, we VACATE our February 13, 2004 opinion with respect to Count I, and hereby enter a
new judgment on this claim, transferring Count I to the United States District Court for the District of
Arizona, pursuant to 28 U.S.C. ' 1631.  Plaintiff’s motion for reconsideration of our February 13,
2004 opinion is DENIED in part, that is with respect to our prior dismissal of Count II.  The Clerk of
the Court shall therefore enter a new judgment accordingly.

 
IT IS SO ORDERED. 

______________________________
Reginald W. Gibson, Senior Judge


