In the United States Court of Federal Claims

No. 99-699C
(Filed: February 25, 2004)
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TEMPLE-INLAND, INC.

and Subgdiaries, Contracts, Guarini
Legidation; Tax benefits,

Plaintiffs, Implied covenant of good

fath and fair deding;

V. Assumption of risk of
regulatory change.

THE UNITED STATES,

Defendant.
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John H. Fleming, Atlanta, GA, for plantiffs Temple-lnland Inc. and
Subsdiaries.  With him on the briefs were Danid R McKeithen, Jennifer N.
Ide, and Shannon L. Kimball, al of counsd.

Brian A. Mizoguchi, Trid Attorney, Commercid Litigation Branch, Civil
Dividon, United States Department of Justice, for the United States. With him
on the briefs were Stuart E. Schiffer, Deputy Assgtant Attorney General, David
M. Cohen, Director, Jeanne E. Davidson, Deputy Director, Scott D. Austin,
Glenn |. Chernigoff, Paul G. Freeborne, Jeffrey T. Infdise, and Brian L.
Owsley, dl of counsd.

OPINION
BRUGGINK, Judge.
This is one of several cases pending before this court and the Federa

Circuit concerning Congress  enactment of Section 13224 of the Omnibus
Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 107 stat. 312, 485



(1993), dso known as the “Guarini legidation.” See Nat’'l Australia Bank v.
United States, 55 Fed. Cl. 782 (2003); Local Am. Bank v. United States, 52
Fed. Cl. 184 (2002); Coast-to-Coast Fin. Corp v. United Sates, 52 Fed. CI.
352 (2002); Centex Corp. v. United States, 49 Fed. Cl. 691 (2001); First
Heights Bank v. United Sates, 51 Fed. Cl. 659 (2001); First Nationwide Bank
v. United States, 49 Fed. Cl. 750 (2001). These cases arose out of the savings
and loan cigs of the 1980s, during which time the Federa Savings and Loan
Insurance Corp. (“FSLIC") offered tax incentives to outsde investors to induce
them to acquire faling thrifts and restore them to financid viability. The
plantffs in these cases are inditutions that, in 1988, acquired faling thrifts in
transactions supervised by FSLIC and the Federa Home Loan Bank Board
(“FHLBB”). See Centex, 49 Fed. Cl. at 693.

Like the plantiffs in the other tax benefits cases, Temple-Inland Inc.
(“Temple’) ad its subsdiay, Guaranty Federal Savings Bank (“GFSB”), entered
into a contract with FSLIC, approved by FHLBB, to acquire substantidly al of
the assets and liadlities of three faling thrifts.  Plaintiffs alege that as part of
that agreement, FSLIC promised, inter alia, to remburse GFSB for losses
GFSB incurred in the digpodtion of “covered assets” In addition, plantiffs
state that FSLIC assured GFSB that it would be dble to take a tax deduction for
covered asset losses (“CALS’) even though losses were reimbursed with tax-
free assstance from FSLIC.

Pantiffs dlege that the government breached its implied covenant of
good faith and far deding in its agreement with plaintffs by pursuing and then
enacting the Guarini legidation, which was tageted a diminating the CAL
deduction.  Plaintiffs dternatively dlege that the FSLIC tax provisons, which
dlowed Temple to deduct CALs, were incorporated into Temple's contract with
the government, and that the government breached that express agreement by
enacting the Guaini legidation.  Additiondly, plantiffs argue tha defendant
breached the express tems of the “best efforts’ clause contaned in the
agreement.  Findly, plantiffs invoke the Ffth Amendment, dleging dether a
taking of property or aviolation of due process rights.

Defendant argues that a deduction for CALs was not actualy available to
plantffs that plantiffs assumed the risk of legidaive change, and that the
language of the parties express agreement precluded any implied rights under
the contract. Defendant adso argues that the Cooperation Clause of the parties
agreement  oedificdly precluded damages such as those sought by plantiffs
here. For reasons set out below, plaintiffS motion is granted in part and denied
in part. Defendant’s motion is granted in part and denied in part.



BACKGROUND

A combination of high interest and inflation in the 1970s and the early
1980s threw the savings and loan industry into a criss not experienced since the
Great Depresson. See United States v. Winstar, 518 U.S. 839, 844 (1996).
Faced with having to liquidate a vast number of faling thrifts, the government,
acting through the FHLBB and FSLIC, contracted with various financia
inditutions and private invesment groups to merge with or acquire faling thrifts
and thereby acquire the assets and assume the liabilities of those thrifts. See
Coast-to-Coast, 45 Fed. Cl. 797-98. To enhance FSLIC's ability to find parties
willing to enter into such agreements, Congress authorized FSLIC to provide
financid assgtance to protect the acquirer aganst losses by reason of the
acquigtion.  The financid incentives offered by FSLIC included payments to
remburse acquirers for capital losses incurred on disposition of covered assets
of the acquired inditution that had a far market value less than their book value.
See Centex, 49 Fed. Cl. a 693. Under FSLIC-specific provisions of the Interna
Revenue Code,' FSLIC's reimburssment of CALs was not induded in the
acquirers  gross income. Id. Furthermore, the Internd Revenue Code provided
a tax deduction for CALs even though those losses were reimbursed with tax-
free assstance from the FSLIC. Id. It was well understood by tax experts
working indde and outsde the government that the deduction for CALS was one
of the tax benefits avaladle to an acquirer in an FSLIC-assisted thrift
acquistion. Id. at 693-94.

As part of the Tax Reform Act of 1986, Congress provided that these tax
provisions would be repealed as of December 31, 1988, for transactions
completed after that date. Id. a 694. The December 31, 1988 sunset was
prospective only; if an acquirer completed a transaction before that date it would
be entitted to the tax benefits for the life of the transaction. The sunset
provison therefore provided an incentive for acquirers and FSLIC to complete
FSLIC-assisted acquidtions before the end of 1988. Under pressure from the
FHLBB, FDIC, and the Treasury Department, Congress extended and modified
the FSLIC tax provisons as pat of the Technica and Miscellaneous Revenue

1 E.g., I.R.C. 88 362, 368, 597 (1988). These provisions did not grant any
deductions, but put plaintiffs in a pogtion to take advantage of deductions found
elsewhere in the Code at 88 165, 166, or 593. See Centex Corp. v. United
States, 48 Fed. Cl. 625, 633-36 (2001).

2 pub. L. No. 99-514, 100 Stat. 2085 (1986).
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Act of 1988 (“TAMRA")2 See id. Specificdly, section 4012(a) of TAMRA
extended the specia FSLIC tax provisons that were set to expire on December
31, 1988 for an additiona year. For transactions entered into during 1989,
however, CALs and other “tax attributes’ were reduced by 50% of the amount
of FSLIC ass stance excluded from gross income.

Temple entered into the thrift industry in 1986 with the acquistion of
Kilgore Federa Saving and Loan, consdered a smdl but hedthy thrift. In late
1987 or 1988, Temple decided that it was interested in growing its financid
sarvices divison by expanding its presence in the thrift market. In order to do
so, Temple, jointly with Mason Best Co., a Texas-based merchant bank, and
Tranmdl Crow Co., a lage red estate company, (collectivdy, the “Temple
Group”), decided it would bid to acquire one or more falling thrifts in an FSLIC-
assged transaction.  The members of Temple Group agreed that the transaction
would be sructured to assure that the new thrift would be a member of the
Temple Group for federd income tax purposes. According to the then-
managing director of Mason Best, Clarence Mayer, in consultation with the
other members of Temple Group, Temple andyzed the Sze of a tax benefit that
Temple could use dfidently, and, based on that cdculation, Temple asked
FHLBB for a certain size package of thrifts on which to bid.

The thrift cigs of the 1980s was paticulaly dire in Texas and the
Southwest. See 1987 FHLBB ANN. REP. a RC00059. In February 1988, the
FHLBB introduced the “Southwest Plan” through which it marketed failing
thrifts in Texas and across the Southwest. As part of its marketing strategy,
FSLIC and FHLBB sent a written “Request for Proposas’ (“RFP’) to
prospective acquirers, induding members of the Temple Group. The RFP, in

pertinent part, stated:

In generd, the Internd Revenue Code of 1986 presently contains
three provisons that provide favorable Federal income tax
consequences to a taxpayer that acquires a saings and loan
inditution in an FSLIC-assisted transaction. First, most FSLIC-
asssged acquidtions will qudify as a tax-free reorganization
under section 368(a)(1)(G) of the Code. Because of this the tax
bass of the assets of the acquired indtitution will carry over to
acquiror and permit the acquiror to recognize a tax loss upon the
dispogtion of an acquired asset which has a tax basis greater than

3 Pub. L. No. 100-647, 102 Stat. 3342 (1988).
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its far market vaue. Second, section 382 of the Code generaly
will permit any net operating loss carryover of the acquired
inditution to be utlized by the acquiring inditution to offset
post-acquisition taxable income. Third, section 597 of the Code
provides that FSLIC assstance payments received by a savings
and loan inditution are not indudible in income and do not
require a reduction in the bads of other assets. These
conseguences often occur under Sate income tax laws as well.

These provisons have the effect of permitting an acquiring
inditution to redize tax benefits attributable to a particular item
even though FSLIC assdance is received with respect to such
item. For example, if the acquiror receives coverage for capita
losses incurred on the dispodtion of identified assets of the
acquired inditution, the acquiror is entitted to deduct such loss
for federd income tax purposes, notwithstanding that it is
rembursed for the loss by the FSLIC, and that the FSLIC payment
isfree

The regulators, in short, were advertisng the avalability of a “double dip” tax
bendfit unigue to purchasng distressed thrifts—the same benefits the
government now contends never existed.

After recelving the RFP, Temple Group was invited to bid on a few
packages of thrifts One package—collectively titled the “Lily Package’—was
comprised of three thrifts, Guaranty Federal Savings and Loan Association,
Ddlas, Firs Federal Savings and Loan Association, Audtin; and Deta Savings
Asociation, Alvin, Texas. In Temple Group's first bid for the Lily package,
submitted on July 5, 1988, the Temple Group proposed that Temple would retain
dl of the tax benefits derived untl cumulaive amounts equaed $115 million
(the amount of capita the Temple Group proposed to contribute to the thrift),
and tha the Temple Group thereafter would share 50% of the tax benefits with
FSLIC. In aJduly 8 letter, the Temple Group modified its bid. Under the revised
terms, the Temple Group offered FSLIC two tax sharing dternatives either the
proposa dready offered in the Juy 5 bid, or an arangement under which
Temple Group would make staged contributions of capitd, with a total
investment of $145 million (versus the $115 million in the Jly 5 bid), and
FSLIC would share the tax benefits from the doart, in exchange for a
modification to the warrants issued by FSLIC.



Before entering into any agreement, representatives of the Temple Group
conferred with counsd and other advisors about the potentia risks and concerns
relaing to the proposed transaction. In a memo written by Clarence Mayer to
other representatives of the Temple Group, Mayer expressed concern over
whether “the terms of our contracts can be subsequently changed to our
detriment by law changes or rules changes or FHLBB resolutions . . . .” In the
same document, Mayer agan asked “whether any of our rights under the
agreements can be changed in the future to our detriment by a change of law . .

" Next to this entry was a handwritten note gating, “Change of waver or
forbearance is man issue” In his depostion, Mayer was asked about this memo
and responded that the change of waver or forbearance issue was not taken as
a saious concern by the Temple Group's advisors.  Clifford Grum, CEO of
Temple, in his depogtion testimony, specficdly stated that he was reassured
by the Temple Groups tax experts that Temple Group would get the expected
tax benefits, including those for covered assets.

On March 14, 1988, James George, of Emng & Whinnegy, one of
Temple's accountants, faxed to Temples Tax Director, Chet Winger, a copy of
the March 8, 1988 Congressona Record as wdl as a related BNA article
concerning an amendment introduced by Congressman Stark aimed at reducing
tax benefits for FSLIC transactions. The Stark amendment proposed to revoke
the § 597(a) tax exemption for assstance paid in excess of amounts greater than
$200 million for “amounts received after December 31, 1987 in taxable years
ending after such date,” and provided that 8 382(1)(5) permitting use of an
acquired thrift's tax losses would not apply to any ownership change where the
change date is after December 31, 1997. The record aso reveals that Temple
consulted with outsde tax counsd, who, a thar depostions, acknowledged
their awareness of the posshility of Congress enacting certain “retroactive” tax
laws. The Stark legidation did not advance, however.

Defendant aso points out other materiads in the record suggesting that
Temples representatives should have been aware of the posshility of
retroactive change. For instance, the government points to a 1991 Forbes
megazine interview with Temples CEO, hed after the contract was signed, in
which he expressed his undersgtanding that “the tax law could be changed,” when
asked about the pending Guarini legidation. Defendant dso points to a pre-
contract 1987 memo acknowledging tax projections were based on “current” tax
law, and that “future tax regulaions . . . could materidly affect conclusons . .

" Smilaly, Temple Group’'s bid on the Lily package was qudified as
“assuming present tax laws” Clarence Mayer, Temple's lead negotiator, in fact



drafted a request for forbearance protecting Temple against any successor laws
gpplication to the transaction, but that request was never made.

Richard Kneipper, an attorney who advised the Temple Group, was asked
during his deposition whether the Temple Group and its advisors had any
concern about the loss of tax benefits. His response was that while the Temple
Group's representatives and advisors were aware that the government could dter
generd tax laws in a way that might affect plantiffs dbility to take advantage of
svings and loans tax provisons, they did not believe the government would
uniquely target this specific type of ded. Kneipper further testified that Temple
Group and their advisors were satisfied that FSLIC and FHLBB were authorized
to make the tax benefit promises offered. According to Kneipper, Temple
Group had “recelved assurances from numerous governmenta representatives
and their counsd . . . that there was authority to grant the tax treatment.”

The Temple Group continued to negotiate with FSLIC over the following
months. In a letter dated August 3, 1988, Clarence Mayer informed Tom Lykas,
Deputy Executive Director of the Southwest Plan, that the Temple Group was
agan willing to dter its bid. The letter emphasized that one of the issues
critical to Temple was the Sze of the acquigtion:

Sze is ggnificant to us so that we may create a savings and
loan which () has auffident losses to effectivdy utilize the
aoility of Temple Inland to mondize the losses through its
consolidated returns, and (i) will judify the dgnificat and
ubgtantid  commitment  of senior management from Temple
Inland, Trammell Crow and Mason Best.

The letter further states that “[blecause certain tax rulings are required by
Temple-lnland prior to closing, negotiations of find terms must begin on or
before August 15, 1988 or we will not be able to proceed. . . .” On August 29,
the Temple Group submitted another bid containing two proposals regarding tax
benefits. (1) Temple would share 25% of the tax benefits with FSLIC or (2)
Temple would retain dl tax benefits, but accept a lower leve of “yidd
maintenance” payments from the FSLIC.

On September 17, 1988, the Temple Board of Directors convened a
specid medting to consder the acquidtion of the Lily Package of thrifts. In
advance of the meding, maeids were distributed to the Temple Board
members.  These materids dated that assstance payments would be tax free
under current tax laws. The minutes of the meeting reflect that Clifford Grum,



CEO of Temple, and Wayne McDondd, Vice Presdent and CFO, discussed the
tax free nature of assstance payments, the concept of covered asset losses, the
need for a private letter ruling, and the economic benefits and risks of the
proposed transaction. The Temple Board subsequently approved the acquisition.

On September 30, 1988, the FHLBB convened a specia meeting to
congder the sde of the Lily Package. At the meeting, a FSLIC representative
noted that Temple was a “mgor tax payer,” which made “the economics of the
tax shaing a mgor component of ther costing.” The Lily Package bidding was
reviewed, and another FSLIC representative reported tha the Temple Group’'s
bid in which it proposed to share 25% of the tax benefits with FSLIC was the
least codtly dterndtive to liquidation.

Looking a the proposals from a fla interest rate scenario,
we come up with subgantidly [the] same conclusions, that is, the
liquidation cost of agpproximately 2,150,000,000, the case 1 that
is with the tax shaing of the Mason Best/Tramwell Crow bid
being 1,398,000,000, and case 2 with the lower yield subsidy
1,438,000,000, and the GFS&L bid, approximately
1,455,000,000.

Therefore, from a coding perspective, we were able to
conclude that the Mason Best/Tramwell Crow bid was the lower
cost proposal, and the principa reason was in the two areas. The
fact that more equity was being put in, which trandated into a
higher estimated vadue of or share in the company, tha is the
warrants, and the tax benefits provided to us largely because the
Mason Best/Tramwedl Crow group could make use of the tax
benefits coming from FSLIC to offsst ther existing and
projected taxableincome. . . .

Federal Home Loan Bank Board Meeting, Sept. 30, 1998, at 16. The FHLBB
thereefter entered a resolution approving of the Temple Group's acquistion of
the Lily Package under the proposal that induded the sharing of 25% of the tax
benefits with FSLIC. One of the FHLBB resolutions issued in connection with
the Lily Package acquigtion contained a Tax Certificaion dating that FHLBB
found and cetified that each thrift was insolvent for purposes of the Home
Owners Loan Act of 1933, 12 U.S.C. § 1464(d)(6)(A)(i)). Pursuant to the
resolutions, GFSB was chartered and organized as the surviving thrift of the
acquigtion.



On September 8, 1988, the Temple Group requested that the IRS issue
certain rulings with respect to the tax consequences of the acquistion of the
Lily Package. On September 21, 1988, the IRS issued a Private Letter Ruling
(“PLR") to Temple, which provided, inter dia that (1) the acquistions of the
three faling thrifts compriang the Lily Package condituted a reorganization
within the meaning of sections 368(a)(1)(G) and 368(a)(3)(D) of the IRC; (2)
no gan or loss would be recognized upon the transfer of assets or receipt of
assets in exchange for the assumption of ligbilities (3) the tax bass of the
assets acquired would be the same as the basis of those assets in the hands of the
acquired thrifts immediatdy before the acquigtion; (4) the limitations in IRC
sections 382(a) and 383 would not goply to limit utilization by Temple of the
net operating losses, built-in losses, or net capital losses of two of the acquired
thrifts (5) payments made by FSLIC pursuant to the Assstance Agreement
would condtitute money or other property received from FSLIC pursuant section
406(f) of the National Housng Act, and, as such, would not be included or
indudible in the gross income of Temple or GFSB; and (6) GFSB would be a
member of Temples dfilialed group and would be digible to join any
consolidated return filed by Temple. Temple, in short, was cleared to take
advantage of the tax benefit provisions.

On September 30, 1988, the same day FHLBB issued a series of
resolutions regarding the Temple Group’'s acquistion of the Lily Package, the
parties entered into the Assstance Agreement. Under the Agreement, “Covered
Asst Losses’ were defined as the amount “by which the Book Vdue of a
Covered Assat exceeds the Net Proceeds Recelved by [GFSB] upon Liquidation
of such Covered Asset,” or the amount of any write-down or negative adjustment
to the Book Vaue of a Covered Asset as directed or approved by FSLIC.
Pursuant to section 3 of the Agreement, GFSB would debit a “Specia Reserve
Account 1” (“SRA 17) in the “amount of covered losses” Section 9 of the
Agreement, titled “Tax Benefits” provided that a the end of five years, GFSB
would credit or debit the SRA | in accordance with section 9's provisons and
share 25% of the Tax Benefits with FSLIC. The Agreement further provided that
GFSB would file its tax returns “in such a manner as to maximize any tax
benefits arigng from the nature or trestment of assstance from [FSLIC] under
[the Assstance Agreement].” Findly, section 31 of the Agreement provided
that the parties would “in good fath, and with thar best efforts, cooperate with
one another to carry out the purpose of th[e] Agreement.” However, that clause
dso stated, “Whenever a party is required . . . to use its best efforts, the best
efforts requirement shdl not be congtrued to indude an obligation to pay
money, unless specificaly required by the language of this Agreement . . . .”



The higtory of the Guaini legidaion, which was passed in 1993, has
aready been detailed elsawhere. See Centex, 49 Fed. Cl. at 699-707. Briefly,
in 1988 after the dosng of the find thrift acquistions agreement like that at
issue here, the press and certain members of Congress began criticizing FHLBB
for entering into these deds and for giving very favorable tax treatment to the
acquiring inditutions.  In March of 1989, members of Congress introduced
legidation to accelerate the sunset of the tax benefits. The Treasury Department
specifically urged prospective repeal of the tax benefits, and the FSLIC formed
a “Specid Task Force’ to review assstance agreements and recommend how to
ded with “the problem of covered assets”

In August 1989, Congress enacted the Financia Inditutions Reform,
Recovery, and Enforcement Act (“FIRREA™), Pub. L. 101-73, 103 Stat 183,
which repeded the tax benefit provisons effective for transactions completed
on or after May 10, 1989. FIRREA abolished FSLIC and FHLBB, and
transferred ther functions to the FDIC and three new inditutions: the
Resolution Trust Corporation (*RTC’), the Office of Thrift Supervison
(*OTS’), ad the Federd Housing Finance Board (“FHFB”). FIRREA further
mandated that the RTC “review dl means by which it [could] reduce costs under
exiging [FSLIC] agreements’ and “evaluate costs under existing [FSLIC]
agreements’ with regard to “capital loss coverage,” “tax consequences,” and “any
other rdevant cost consderaion.” See 12 U.S.C. § 1441a(b)(10)(B) (1994).
However, FIRREA did not directly impact the tax benefits plaintiffs assert here.

In October of 1989, FDIC daff recommended that the RTC, in its role
as recever of the insolvet thrifts amend the pre-acquisition receivership tax
returns of acquired thrifts in order to reduce the tax benefits associated with the
transactions, a view supported by the FDIC's outsde counsd, Michad Dunhl.
See Centex, 49 Fed. Cl. a 700-01. The FDIC and RTC continued their review
of the 1988 FSLIC-assisted deds into 1990. As pat of that review, RTC
retained former FHLBB outdde counsd, Donad Susswein, to review the
treeiment of CALs.  Although Susswein had previoudy dated that the tax
benefits avalable to acquirers included the CAL deduction, he now suggested
that the deduction might not be available under the Code. Mr. Susswein
recommended that “Congress or the IRS might wish to review this area and
congder clarifying the law.” Seeid. at 701. He noted, however, that a change
in the law or darification could expose the government to damages as a matter
of “contract law.” Steven Glickstein, an IRS lawyer involved in the 1988 dedls,
wrote a memo discussng the background of the transactions, in which he dtated
that “the FSLIC and virtudly dl of the acquirers were informed that the Service
would pemit the loss deduction, [even though] private letter rulings were not
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issued on the point because of a procedura technicality.” Id. a 701. However,
Mr. Susswein sent the RTC a revised memorandum entitled “Clarifying the Tax
Trestment of Losses on Covered Assets” expressng his view, apparently
contradicting Glickdein's belief, that “a tax loss does not appear to be
dlowable’ for CALs Seeid. at 702.

On September 18, 1990, the RTC submitted a report to Congress
uggedting that the government would save money “from the reversd of current
tax treatment with respect to the deductibility of built-in losses, where the
government has compensated acquirers for ther economic losses through
capital loss payments” Id. Susswein’'s memo, discussed above, was included
as an gppendix. The Senate Committee on Banking, Housing, and Urban Affairs
held a hearing to discuss the RTC Report. At the hearing, RTC Chairman
William Seidman tedified that denying the CAL deduction could lead to
“dgnificant” savings as to the government. |1d.

In October of 1990, Representative Guaini, one of the legidators
involved in reviewing the 1988 FSLIC transactions, asked the FDIC to “provide
. . assgance in the form of some kind of briefing or explanation of the double
dipping tax issue and the implications of a change in tax treatment.” Id. The
internd FDIC memo addressing Guarini’s request noted that the FDIC had
“refered Guaini and doaff to Treasury on the double-dipping issue” but
questioned whether there was a “sdfe way [for the FDIC] to assst the
Congressman on thisissue” 1d.

Later in October of 1990, Guarini introduced a hill denying deductions
for covered asset losses rembursed any time after January 1, 1989. In
introducing his bill, Guarini explained:

This legidation will reduce the overdl codts to the Government
of finendng the S&L balout . . . . If Congress enacts this
legidation, the Government will save hillions of dollars that are
now needlesdy being given away for no legitimate purpose.

Id. a 703. In December of 1990, attorneys and other officials of the Treasury
Department met with officids from the RTC to discuss FSLIC and the IRS's
prior tretment of CALs. Id. a 703-04. In March of the following year,
Treasury issued its own report to Congress recommending legidation denying
a deduction for CALs. In a letter to Congress, Treasury further stated that
“Congressond dlarification of this issue seems not only desirable but essentia
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) It is estimated that as much as severd hillion dollars could be saved if
certain deductions are not alowed.” 1d. at 704.

Soon after recaiving the Treasury report, Representative Guarini, Senator
Roth, and others introduced additiona legidation denying a deduction for CALs.
This legidation reflected the views of the RTC and Treasury reports and was
targeted a only those who had acquired thrifts through FSLIC-asssted
transactions. See id. at 704-05. This legidation did not pass in 1991 or 1992,
dthough repeal of the CAL deduction was included in the Presdent's budget
proposal for the fiscd year 1993. Treasury dated, in its “Generd Explanaion
of the President’s Budget Proposal Affecting Receipts,” that the CAL deduction
had created “a perverse incetive [for the acquirers] to hold these assets and to
minmize thar vdue when sold” and concluded that denying the deduction would
not only diminate the perverse incentive but aso “facilitate messures to
renegotiate and reduce the cost of the 1988/89 FSLIC transaction.” 1d. at 705-
07.

On January 22, 1992, Representative Dan Rostenkowski, Chairman of the
House Ways and Means Committee, announced that the Committee would hold
a hearing on various hills reaing to the tax treetment of covered asset losses.”
Id. a 706. At the hearing, officids from the RTC and the Department of
Treasury appeared in support of the legidaion. Terill A. Hyde Tax Legidative
Counsdl for the Treasury Department, as wel as three representatives of the
RTC, tedified a the hearing in favor of the eiminaion of the CAL deduction.

In February of 1992, the House Ways and Means Committee reported
out the Guaini legidaion. The Committee Reports stated that the legidation
aoplied specificaly to the 1988 FSLIC-asssted transactions and pointed to the
RTC and Treasury Reports for support for their conclusons. Congress then
passed the Guaini legidation as part of the Omnibus Budget Reconciliation Act
of 1993, which became lawv on August 10, 1993. As we stated in Centex, “The
impact of the Guarini legidation was limited to those inditutions . . . who had
contracted for assgtance from the FSLIC as pat of ther acquistion of failing
thrifts.” Id. & 707. The €ffect of this legidaion was to “retroactively
diminatef] the deduction for covered asset losses that had been available under
88 165, 166, 585, and 593 of the Interna Revenue Code; the legidation did not
diminate the deduction, previoudy avalable under those same sections, for any
other kind of loss” Id.

For tax years 1988 through 1992, Temple filed tax returns taking the
postion that CALs were deductible, despite the receipt of FSLIC assistance
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payments with respect to such losses. After the enactment of Guarini, Temple
amended its 1991 and 1992 returns in accordance with the law, paying additiona
tax and interest. After audit by the IRS through the 1992 year, Temple was
permitted to take those deductions for “pre-Guarini” (i.e.,, pre-March 1991)
losses.

Temple pad the FDIC the 25% share of tax benefits to which the FDIC
was entitled under Section 9 of the Agreement through 1993, and then pad the
FDIC for FDIC's further and future share of tax benefits in connection with the
GFSB Tax Agreement, executed in connection with a 1995 termination
agreement with FDIC, which specificaly reserved Temple's right to bring the
indant lawsuit.

DISCUSSION

Pantiffs argue that the United States breached its implied covenant of
good fath and far deding in its agreement with Temple when the agencies
involved campaigned before Congress to diminae the very tax benefits just
negotiated, and when Congress then enacted the Guarini legidation, which
specificdly revoked the CAL tax deductions bargained for by the plaintiffs.
Fantiffs make the additiond argument that the relevant FSLIC tax provisons
were incorporated into the Agreement, and that the government breached its
agreement by enacting legidation that targeted the tax treatment afforded by
those incorporated tax provisons. Likewise, plaintiffs assert the agencies
actions breached their express promise to use “best efforts’ under section 31
of the Agreement. In the dternative, plaintiffs argue that the Guarini legidation
violates dther the Takings Clause or Due Process Clause of the Fifth
Amendment.

Defendant counters that the former FSLIC tax provisons did not actualy
dlow plaintiffs to deduct losses compensated by FSLIC. Defendant dso argues
that the government has no contract liability to plaintiffs because plantiffs
assumed the risk of any retroactive tax change, that the express terms of the
Agreement preclude any implied contractua obligaion on the pat of the
government, and that the express teems of the Cooperation Clause expresdy
preclude the damages sought by plaintiffs here. Findly, defendant asserts that
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the plantiffs termination agreement with the FDIC released the United States
from dl liability.*

I. Implied Covenant of Good Faith and Fair Dealing

On very amilar facts, we found a breach of the implied covenant of good
fath and far deding in 9x other cases. Nat’'l Australia Bank v. United States,
55 Fed. Cl. 782 (2003); Coast-to-Coast Fin. Corp. v. United States, 52 Fed.
Cl. 352 (2002); Local Am. Bank v. United Sates, 52 Fed. Cl. 184 (2002);
Centex, 49 Fed. Cl. 691; First Heights Bank v. United States, 51 Fed. Cl. 659
(2001); First Nationwide Bank v. United States, 49 Fed. Cl. 750 (2001). As
we stated in Centex, “All contracts, induding government contracts, contain an
implied covenant of good fath and fair deding.” Centex, 49 Fed. Cl. a 708.
Furthermore, in Centex we made it clear that “[ijn a government contract, the
implied covenant of good fath and far deding requires that the Government not
use its unique position as sovereign to target the legitimate expectations of its
contracting partners.” 1d. (dting Yankee Atomic Elec. Co. v. United Sates, 112
F.3d 1569, 1575 (Fed. Cir. 1997); Am. Satellite Co. v. United States, 26 Cl. Ct.
146, 153 (1992), rev'd on other grounds, 998 F.2d 953 (Fed. Cir. 1993)).
Without such a limitation, “every contract promise mede by the Government
would beillusory.” 1d.

As in Centex and its progeny, we hold that the parties correctly
understood the law at the time—namdy, that the CAL deduction was avaladle
as a matter of law.> The paties agreement to divide those tax benfits is dso
inextricably woven into the Agreement. The Agreement here contained terms
requiring FSLIC to remburse plantffs for CALs, requiring plaintiffs to
maximize any tax benefits, and requiring plaintiffs to share with the FSLIC any
tax benefits derived from the deduction of CALs. Pursuant to the language of
the Agreement, Temple was entitled to deduct the losses and keep 75% of the

4 We have dready considered and reject the defendant’s argument that the
government was released from liability for breach of contract by release
language contained in Smilar termination agreements. See Centex, 48 Fed. Cl.
at 628-29; First Nationwide Bank, 48 Fed. Cl. 253, 258. Clams agang the
United States are explicitly reserved by the termination agreement.

° Defendant's argument to the contrary has dready been regected
elsawhere, and we rgect it here for reasons previoudy explained. See Centex,
48 Fed. Cl. at 632-37.
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tax savings, while FSLIC took the remaining 25%. This 75% share of the tax
savings was afruit of the contract.

Pantiffs have adso offered extringc evidence which further establishes
that the government knew of the tax benefits which would be claimed by
plantffs and understood those benefits to be a crucid part of the ded. The
FHLBB’ s September 30, 1988 mesting, for example, makesthis clear:

[W]e were dle to conclude that the Mason Best/Tramwell Crow
bid was the lower cost proposal, and the principd reason was in
the two areas. The fact that more equity was being put in, which
trandated into a higher edimated vadue of or share in the
company . . . and the tax benefits provided to us largely because
the Mason Best/Tramwell Crow group could make use of the
tax benefits coming from FSLIC to offset their existing and
projected taxable income. . . .

(Emphasis supplied).

Having agreed to accept only 25% of the benefit from the losses, the
government aso inevitably made the impliat promise “not [to] exercise its
taxing power, in a way targeted at this particular contract and ones smilar to it,
to eiminate the means by which the benefits were generated and thereby divert
to itsdf one hundred percent of the benefits” Centex, 49 Fed. Cl. a 708-09.
Without such a promise, “[tlhe extensve negotiations concerning the alocation
of tax benefits would have led to a usdess, unenforcesble agreement.” Id. at
7009. Through enactment of the Guaini legidation, however, Congress
appropriated 100% of these tax benefits to the United States.

Congress, of course, is free to enact legidation impacting its contractua
agreements with private parties when the legidation is “public and generd,”
Horowitz v. United States, 267 U.S. 459, 461 (1925), or when doing <0 is
necessary to carry out “essential governmental functions.” Hughes
Communications Galaxy v. United Sates, 26 Cl. Ct. 123, 140 (1992), rev'd
on other grounds, 998 F.2d 953 (1993). However, as we stated in Centex, the
Guaini legidation was neither “public and general” nor necessary to carry out
“essentid  governmentd  functions”  Instead, Guarini was a limited piece of
legidation specificaly targeted at “srip[ping] those taxpayers who had entered
into contracts with FSLIC and the FHLBB of the fruits of those contracts.”
Centex, 49 Fed. Cl. a 709. It was enacted smply for the purpose of saving the
government money. See Perry v. United Sates, 294 U.S. 330 (1935) (striking
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down, as beyond congressiona power, a joint resolution of Congress including
language repeding the government’s obligation to repay bondholders); Lynch
v. United States, 292 U.S. 571, 580 (1934) (“Congress [is] without power to
reduce expenditures by abrogating contractua obligations of the United
States.”).> By activdy encouraging Congress to enact such legidation, the
agencies violaed ther implied obligation not to interfere with the plantiffs
legiimate expectations under the contract, and Congress compounded the
breach when it enacted the legidation.”

It does the United States no credit to argue that it has the right to do what
it did in this ingance with impunity. The various balout agreements may, in
hindsght, have appeared imprudent. But like any other contracting entity, the

® We dso note that the present case is distinguishable from Yankee
Atomic Electric Co. v. United States, 112 F.3d 1569 (1997), which hdd that the
government was not ligble for imposng an assessment agangt a utility company
to ad in funding certain cdean-up costs gemming from the purchase of enriched
uranium at fixed prices. In tha case the Federd Circuit held that the legidation
a issue was not enacted “for the purpose of retroactively increasing the price
of its earlier contracts with Yankee Atomic (i.e, the legidaion was passed for
the benefit of the Government-as-contractor),” but rather “for the purpose of
solving the problem of decontaminaion and decommissoning of uranium
evichment fadlities (i.e, the legidation was passed for the benefit of the
public).” Id. at 1575. Unlike Yankee Atomic, the government here was acting
unquestionably “for the benefit of the Government-as-contractor.”

" Defendant argues that there was no fixed shaing ratio to which an
implied obligation could atach. An admost identical argument was raised by
defendant in Coast-to-Coast and rejected. See Coast-to-Coast, 52 Fed. Cl. at
358-59. Section 9 of the Agreement here provided that Temple was to credit
25% of its tax savings dtributable to Tax Bendfit Items to Special Reserve
Account I. The Tax Benefit Items included the CAL deduction, and the tax
sharing payments. We believe this arrangement adequately fixes a contractud
supersiructure to which the implied covenant of good faith and far deding
attaches. As in Centex, without the implied obligation not to take away CAL
deductions, “the dlocation of the tax benefits would . . . [lead] to a usdess,
unenforceable agreement.” Centex, 49 Fed. Cl. a 709. The negotiations
leading up to the Agreement, as well as FHLBB’s adoption of the proposa at the
September 30, 1988 meeting, makes it clear the agency understood that tax
benefits were key.
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United States mugt suffer the consequences of poor,® dbeit informed, choices.
It cannot avoid them by disngenuoudly retreating to its role as sovereign. As we
stated in Centex, “Absent the implied good fath obligation not to target the
deduction for eimination and, thereby, taget one of the benefits plantiffs
received because of the contract, the contract’s terms no longer hold together.”
Centex, 49 Fed. Cl. a 709. We redffirm that holding here, and find defendant’s
argument without merit.°

I1. Assumption of Risk

Defendant argues that there are factud differences between this case and
the other Guarini tax benefits cases addressed by this court which require us to
rgject plantiffs breach of the covenant of good faith and fair dedling clam.
Defendant contends that the present case is unique for two basic reasons. (1)
evidence establishes that plaintiffs were aware of the posshility tha the
government might enact a retroactive change in the tax laws, and thus assumed
the risk of such change; and (2) the express terms of the agreement precluded
any implied covenant of good faith. We disagree.

Defendant points to Seaboard Lumber Co. v. United States, 308 F.3d
1283 (Fed. Cir. 2002), in support of the argument that plaintiffs assumed the
risk of regulatory change. In Seaboard, the court stated, “Seaboard must show
that the non-occurrence of a dump in the timber market was a basic assumption
of the . . . contract. ‘If [the risk] was foreseeable there should have been a
provison for it in the contract, and the absence of such a provison gves rise to
the inference that the risk was assumed.”” Id. at 1295 (quoting United States
v. Winstar Corp., 518 U.S. 839, 905 (1996)). The government argues that there
are genuine issues of materia fact concerning whether the risk of targeted
retroactive  legidaive change was foreseeable, thus potentidly shifting to
plantiffs such risk.

8 The United States certainly obtained, however, substantiad benefits from
these agreements.

° Defendant also argues that tax benefits were not essential to the ded
here. We have regected that argument elsewhere and regject it here. Local Am.
Bank, 52 Fed. Cl. a 189-90 (“The fact that there may have been other benefits
to [plantiffg is immaterid. Each party is entitled to rely on al components of
the dedl it negotiated.”).
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In advancing this argument, defendant points to the March 14, 1988 fax
sent by James George, one of Temple's accountants, to Chet Winger, Temple's
Tax Director, containing a copy of the March 8, 1988 Congressona Record,
and a related BNA aticle, discussng the Stark amendment, which had been
introduced to reduce tax benefits for FSLIC asssted transactions.  This
amendment would have cut off the § 597(a) tax exemption when assistance paid
exceeded $200 million, for “amounts received after December 31, 1987 in
taxable years ending after such date” and provided that 8§ 382(1)(5) permitting
use of an acquired thrift's tax losses would not apply to any ownership change
where the change date is after December 31, 1987. Defendant contends that this
proposed legidation was targeted to aply to existing FSLIC-assisted
transactions and would apply retroactively to exclude tax benefits for assistance
recaeived after December 1987. Defendant dso dleges that the Temple Group's
tax counse knew of the risk of regulatory change, and that Temple Group
acknowledged the uncertainty in the tax law and the potentid for change.
Defendant points to pre-agreement memos circulated among Temple Group's
representatives which all stated that tax projections were based on current tax
law, and acknowledging that tax changes in the future may effect tax savings.

The March 1988 fax sent to Chet Winger is irrdevant as to whether
Temple assumed such a risk. The Stark hill did not become legidation. Quite
the contrary. In the same month, officids of the FHLBB were on Capitd Hill
urging Congress to extend the FSLIC-specific tax provisons beyond ther
scheduled sunset of December 31, 1988. See Centex, 49 Fed. Cl. a 694. Tha
effort was ultimatdy successful.  Meanwhile, the Southwest Plan was initiated
and marketed, a least patidly, on the continued and extended availability of
shaing tax benefitss. The BNA article contains no reference to any proposed
effective date of the Stark hbill. Instead, the article states that “[t]he bank board
and the thrift industry are seeking legidation to retain the tax exempt status of
FSLIC assistance beyond Dec. 31, 1988 . . . .” Rather than putting plaintiffs on
notice of the future enactment of the Guarini legidaion, the BNA aticle
provided a description of the current tax treatment afforded acquirers of
troubled thrifts and the ongoing efforts to preserve those benefits.  Given this
context, there is no bass for finding any assumption of risk on the pat of
Temple, nor any disclamer of the government’s obligation of good faith.

The defendant also argues that Temple knew how to seek contractual
protection, indemnification, or a privae letter ruling protecting it against
changes in the law, but falled to do so, and thus assumed the risk of any such
change. Temple did, however, obtain a ruling from the IRS that put Temple in
a podgtion to benefit from the CAL deduction marketed by FSLIC. Furthermore,
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we previoudy regected the argument that the lack of an explicit indemnity
agang targeted retroactive legidation precludes a clam such as Temple's. In
Local America wehdd:

[tihe fact that there is no indemnification clause requiring the
government to indemnify Locad for any change in the IRC
retracting the benefits in question is dso immaterid. . . . If the
court is correct that the parties contracted for a divison of tax
benefits, and those benefits were improperly diminated, then
there is an independent breach of the duty of good fath and fair
deding. The indemnification clause would be both superfluous
and somewhat ironic if intended for these circumstances as
opposed to a falure due to a generd change in the tax laws, for
example.

Local Am. Bank, 53 Fed. Cl. a 190. For the same reason, we believe the lack
of an indemnification clause here is irrdevant as to plantiffs dam. Indeed, we
do not believe Congress would have been bound by an IRS letter ruling, nor
presumably, would defendant's agument be any diffeent if the Guarini
legidation had voided contractua risk-shifting clauses.

We agree with plaintiffs that they need not have specificaly alocated to
defendant the risk that Congress mignt enact targeted, retroactive legidation.
Much of the evidence defendant relies on suggests an awareness by plantiffs
negotiators that the tax laws might change before contract consummation, or
that generdly gpplicable tax laws might change in a way after consummation as
to make the bendfits less dedrable. These possbilities we view as irrdlevant.
Certainly, if Congress had enacted a public and generd change in the tax law,
plantiffs would have no dam for damages. However, “[c]ontract law does not
require government contractors to anticipate blatantly targeted legidation.”
Centex, 49 Fed. Cl. at 711.

As we have stated before, “When the government enters into a contract,
‘it impliedly promises to act in good faith.”” 1d. We cannot envison a scenario
in which such an obligation is waved by anything other than the express terms
of the agreement. Indeed, even where the express terms of an agreement alow
one paty “sole discretion” to inditute “retroactive reduction or dimination of
a centra compensatory dement of the contract,” that power is sill limited by
an obligaion not to widd such authority without reasonable justification.
Tymshare, Inc. v. Covell, 727 F.2d 1145, 1154 (D.C. Cir. 1984) (Scdia, J.).
Here, not only does the contract lack any express provison granting the
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govenment the right to retroactively diminate the bargained-for fruits of the
agreement, defendant has offered no legitimate judification for having done
0. We hold that plaintiffs had no obligation to contractualy anticipate a
breach of the implied covenant of good faith and far deding such as that at issue
here. On the contrary, if the government had wished to retain the broad authority
to retroactively reduce or diminate the bargained-for fruits of the agreement
in a sdect, targeted manner, it was defendant’s responsbility to spell out such
power in the express terms of the agreement.

We turn now to the express terms of the agreement in order to determine
if there is any merit in defendant’'s second argument that the express terms
preclude the implied covenant of good faith. Defendant argues that the express
terms merdy provide an accounting mechanism that could, in part, relate to tax
benefits, “if any,” but did not promise the avalability of a deduction for CALs
rembursed by FSLIC. Additiondly, defendant argues that the express terms of
the agreement provide a limited, express remedy in the event a tax deduction is
not alowed, precluding the damages sought by plantiffs here.  However, the
teems of the Agreement here are in materid parity with the terms of the
agreements a issue in the other gmilar tax benefits cases. The parties here
undertook materidly the same duties here as did the parties in those other cases.
See Centex, 49 Fed. Cl. a 697-98; First Nationwide, 49 Fed. Cl. at 752-54;
Firs Heights 51 Fed. Cl. a 661-62; Local Am., 52 Fed. Cl. a 187-89; Nat'l
Australia, 55 Fed. Cl. at 787-88. In those cases we found that the express terms
of the agreements did not exdude the implied covenant of good fath, and we
See no reason for finding otherwise here.

Nor does the last sentence of Section 31, the “best efforts’ clause, which
states that the best efforts clause will not be “construed to include an obligation
to pay money, unless specificaly required by the language of this Agreement or
to take impracticd or unreasonable actions” preclude plantiffs dam. This
sentence in no way vitiates the government’s obligation to act in good faith, nor
does it wave Temple's right to monetary damages in the event the government
acts in bad faith to thwart the purposes of the Agreement. We read this clause
as providing that if a dtuation arose under the Agreement with reasongble
dternative courses of action avalable to the parties, nether paty would be
obligated by Section 31 itsdf to expend extra funds unless otherwise explicitly

1 In ay event, the notion that any party should protect itsdf from
breaches of the implied covenant of good faith and far deding by requiring a
risk shifting provison in an agreement is absurd on its face.
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required to do so by the Agreement. Section 31 therefore does not preclude
plantiffs dam for damages due to the government’s breach of their implied
good fath obligation—an obligation imposed on the parties in addition to
Section 31.

[1l. Plaintiffs Remaining Claims

Pantiffs remaning dams can be dismissed.  Pantiffs takings clam
and other remaining clams based on breach of the express terms of the
Agreement are foreclosed by our finding of a breach of the implied covenant of
good fath and far deding. See Centex, 49 Fed. Cl. a 712-13. Plaintiffs due
process clam is outside the jurisdiction of thiscourt. 1d. at 712.

CONCLUSION

FAantiffs mation for patid summary judgement is granted in pat and
denied in part. Defendant’'s motion for patid summary judgment is granted in
pat and denied in part as explained herein. On or before March 19, 2004, the
parties shdl file ajoint proposed schedule for resolving remaining issues.

ERIC G. BRUGGINK
Judge
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