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OPINION AND ORDER
Block, Judge.

Beforethis court istheissue of how to apply the venerable equitable doctrine of waiver. As
a bedrock of the Anglo-American law of equity, “waiver” has been defined as an “intentional
relinquishment or abandonment of a known right or privilege” E.g., Johnson v. Zerbst, 304 U.S.
458, 464, 82 L. Ed. 1461, 58 S. Ct. 1019 (1938). Once alitigant failsto timely pursue or defend a
known claim, equity forbidsacourt from enforcing theright seeking to be vindicated, and theaction
is thereby dismissed.

What exactly constitutes “knowledge” of aright, the failure of which to seek to vindicate
constitutes awaiver, isthe crux of the issue facing the court. More specifically, under the facts of
this case can knowledge of the law be imputed, or is actual knowledge of the law necessary for a
waiver to be found? The English jurist, antiquary, and author John Selden (1584-1654) explained
why knowledge of thelaw isgenerally presumed under our common law tradition: “Ignorance of the
law excuses no man; not that all men know thelaw, but because’tisan excuse every man will plead,



and no man can tell how to refute him.”*

Thedefendant contendsthat plaintiff contractor had waiveditsbreach of contract claim under
the caselaw of the Federal Circuit by failing for yearsto protest allegedly-unlawful contract clauses.
Plaintiff, on the other hand, cites various Federal Circuit cases for the proposition that where a
contract clause drafted by the government is inconsistent with the law, the impropriety cannot be
waived regardless of whether the plaintiff protested or accepted the clause, or how longthe plaintiff
sat on itsrights.

This court in Hermes Consol., Inc. v. United States, 2003 WL 22416284 (Fed. Cl., Aug. 7,
2003)(“Hermes 1), denied the parties’ cross-motionsfor partial summary judgment filed pursuant
to Rule 56 of the Rules of the Court of Federal Claims. The court requested the parties to submit
supplemental briefing addressing the issue of waiver presently being considered. Based upon a
review of both the supplemental briefing and the applicable case law, the court concludes that
plaintiff waived its right to commence this action as a matter of law. Consequently, defendant’s
motion for partial summary judgment is hereby granted and plaintiff’ s corresponding cross-motion
denied.

I. Background

Thereader isreferred to the court’ sopinionin Hermes Ifor amore detail ed discussion of the
relevant facts and issues of law. In essence, the case, an action for breach of contract, arose out of
nine separate contracts for the sale of jet fuel between plaintiff Hermes Consolidated, Inc., d/b/a.
Wyoming Refining Company (“Wyoming”), and the United States military, acting through the
Defense Energy Supply Center (“DESC").

Between 1988 and 1994, Wyoming entered into nine contractswith the DESC to providethe
government with jet fuel for military purposes. Each contract contained an “Economic Price
Adjustment” (“EPA™) clause which tied the price of the contracts at issue to the fluctuating prices
published in Petroleum Marketing Monthly (“PMM?™).2 Under the EPA clauses, if the average price
for fuel in a given region increased (as recorded in the PMM), Wyoming made more money per
gallon of fuel sold, and vice-versaif thePMM average decreased. These PMM-based EPA clauses,
however, were found unlawful in 1992 when this court ruled in MAPCO Alaska Petroleum, Inc. v.
United States, 27 Fed. Cl. 405 (1992) that the clauses violated the Federal Acquisition Regulations
(“FAR”). Since the MAPCO decision, various other decisions of this court have followed its
reasoning.®

! John Selden (1584-1654) from Table Talk Law, asquoted inBARTLETT' SFAMILIAR QUOTATIONS,
10th ed. 1919 (John Bartlett (1820-1905)).

2 The PMM is apublication issued by the Department of Energy which contains averages of every
fuel refiner’ s sales prices across the nation broken down by region.

3 See Tesoro Hawaii Corp. v. United States, 2003 WL 22416288 (Fed. Cl. Sept. 15, 2003), Calcasieu
Ref. Co. v. United States, No. 02-1219 C (Fed. Cl. July 31, 2003); Berry Petroleum v. United States,
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Finding the reasoning in MAPCO and particularly Gold Line Ref., Ltd. v. United States, 54
Fed. Cl. 285 (2002) (Gold Line II) compelling, this court likewise found the clauses unlawful.
Hermes I, 2003 WL 22416284 at *6-8. Nevertheless, the court found troubling MAPCO’s waiver
analysis. Relying primarily on Beta Sys., Inc. v. United States, 838 F.2d 1179, 1185-86 (Fed. Cir.
1988) and Chris Berg, Inc. v. United States, 426 F.2d 314, 317 (Ct. Cl. 1970), the MAPCO court
opined that when a contract contains a provision the government is unauthorized to make, the
contractor is not bound by estoppel or waiver: “‘[W]hen a contract clause drafted by the
Government is inconsigent with law, whether the appellant inquired, protested, accepted or
otherwise assumed any risks regarding the same is not controlling; the impropriety will not be
allowed to stand.”” Id. a *5 (quoting MAPCO, 27 Fed. Cl. at 426 (internal quotations omitted)).

This court noted that the Federal Circuit seems to be of two minds on this issue in that
Whittaker Elec. Sys. v. Dalton, 124 F.3d 1443 (Fed. Cir. 1997); E. Walters & Co., Inc. v. United
States, 217 Ct. Cl. 254, 576 F.2d 362 (1978)(per curiam), as wel as American Telephone and
Telegraph Co. v. United States, 307 F.3d 1374 (Fed. Cir. 2002) (AT&T V), may becited for thevery
opposite of the Beta/Chris Berg line of cases, that is. the doctrine of waiver precludes a contractor
from challenging thevalidity of acontract under an unlawful regulation or other illegality where the
contractor failsto raisethe problem prior to execution or litigation. Id. at *1. See AT&T V, 307 F.3d
at 1381; Whittaker Elec. Sys. v. Dalton, 124 F.3d at 1446; E. Walters & Co., Inc. v. United States,
217 Ct. Cl. 254, 576 F.2d at 367-68. Nevertheless, the court rejected the notion of acontradiction,
characterizing the so-called split of authority in the Federal Circuit as only apparent and not factual
(“the precedent of the Federal Circuit appears to be of two minds in cases similar to the one sub
Judice,” Hermes I, 2003 WL 22416284 at * 1 (emphasisadded), “ there also appears to be conflicting
precedent from the Federd Circuit,” id. at * 10(emphasis added)).

Construing the Beta/Chris Berg line of cases to mean that government “ should not prosper
becauseof itsillegalities,” thiscourt opined that “ thisshould not, and cannot, mean that a contractor
has carte blancheto behavein any [manner] it wishes. These casesare not acourt-made contractor’s
functional equivalent of 007'slicencetokill.” Id. at *18. “ Simply put, the Federal Circuit in these
cases has not altogether abolished the doctrine of waiver. To rule as such would allow the devious
to take undue advantage of governmental error, no matter how innocent, and prey on the public
fisc.” Id.

The key factual distinction between Beta Sys., Inc., Chris Berg, and Whittaker, E. Walters
& Co., AT&T V, as well as the case at bar, “is that in the former cases the contractors either
complained during contract formation or, at the very least, a an early sage in the history of the
conflict.” Id. Clearly, the contradistinctionisinthe balancing of the equities. These casesare cases

No. 02-1462 C (Fed. Cl. June 10, 2003); La Gloria Oil & Gas Co. v. United States, 56 Fed. Cl. 211
(2003); Gold Line Ref., Ltd. v. United States, 54 Fed. Cl. 285 (2002) (Gold Line II); Barrett Refining
Corp. v. United States, 45 Fed. Cl. 166, aff’d in part, vacated in part, 242 F.3d 1055 (Fed. Cir.
2001); Pride Companies, L.P. v. United States, 2000 U.S. Claims LEXIS 213 (Fed. CI. May 10,
2000); Gold Line Ref., Ltd. v. United States, 43 Fed. Cl. 291 (1999) (Gold Line I). But see Williams
Alaska Petroleum, Inc. v. United States, 2003 U.S. Claims LEXIS 267 (Fed. Cl. Oct. 1, 2003).
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in equity seeking breach of contract damages based on reformation. Examining the waiver issue,
the courtsin the Beta/Chris Berg line of cases found the government’ s bad behavior the weightier
intheequilibrium of equities. In Whittaker, E. Walters & Co. and AT&T V, the contractor’ s conduct
was found the more malefic.

In the case at bar this court recognized that Wyoming, “who was and is a sophisticated
government contractor,”

astonishingly waited fourteen years after entering the first PMM-based contract
before suing in this court, and waited eight years after entering the last PMM-based
contract before litigating. Wyoming never complained that it was not making a
profit. And Wyoming never complained that the contract it wasfulfilling wasin part
unlawful. Wyoming commenced this action, the court must add, afull ten yearsafter
the MAPCO decision was rendered. Clearly, it knew or should have known that the
EPA clause was suspect. Again, this conduct isfar more egregious than that which
occurred in either Beta Systems, Inc. or Chris Berg.

Id. Consequently, the court observed that the case sub judice fell “under the ancient doctrine of
waiver.” Id.(quoting Ling-Temco-Vought, Inc. v. United States, 201 Cl. Ct. 135, 146, 475 F.2d 630,
637 (1973)(“[W]herever a contract not already fully performed is continued in spite of a known
breach, the wronged party cannot avail himself of that excuse. .. . one side cannot . . . act asif the
contract remains fully in force. . . run up damages, and then suddenly go to court.”).

The court noted that there exists complicating factors perhaps requiring a factual laches
hearing because many of the contracts were preMAPCO. Id. at *20. But in this case:

the two post-MAPCO contracts tilt the scale measuring plaintiff’s conduct toward
waiver rather than laches because, to the court, plaintiff’s dilatory conduct appears
willful. Simply put, under the circumstances of this case, the pre-MAPCO contracts
‘piggy-back’ onto the post-A1A4PCO contractsfor purposes of the doctrine of waiver.
There appearsto be no justification for plaintiff not to sue on all of its contractsonce
MAPCO was decided by this court.

Id. Bethat asit may, the court requested supplemental briefing on the waiver and laches issues
because: (1) the Federal Circuit’'s law on waiver was not clear “as to whether the traditional
presumption of knowing the law extends to trial court decisions such as MAPCO,” id., and (2) the
only evidencein the record of actual knowledge by Wyoming of MAPCO was an implicit denial of
knowl edge by David R. Miller, Wyoming's Vice President of Accounting and Administration, the
man responsible for negotiating the contracts at issue in this case, id. His declaration stated “in
negotiating and entering into Wyoming’ smilitary fuel contractswiththe DESC, | washot awarethat
the price indexes in Wyoming's contracts wereillegal.” /d. The parties were asked to respond to
the following questions:

1. Inthe context of this case, can knowledge of this court’s decisionin MAPCO be
imputed to Wyoming such that waiver would apply?
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2. Isahearing or trial necessary in order to develop afactual record on theissue of
waiver?

3. Doesthe doctrine of laches apply in this case, and if so, whether the court may

raise the issue sua sponte? Assuming laches applies, isahearing or trial necessary
to resolve the matter?

I1I. Discussion

1. The Parties Contentions.

Echoing the ancient equity maxim,* defendant argues in its supplemental briefing that
Wyoming' sspecific knowledge of MAPCOisnot pertinent to theissue of waiver becauseignorance
of thelaw isno excuse. Def.’s Supplemental Br. at 1. Itisnot atrial court’ sopinion of what the law
consistsof that isat issue, but thelaw itself. Thus, acourt opinionisonly relevant to the extent that
it accurately statesthe law. Defendant basisthisclaim on Catawba Indian Tribe of South Carolina
v. United States, 982 F.2d 1564, 1570 (Fed. Cir. 1993), where the court stated, “any later judicial
pronouncements simply explain but do not create, the operaive effect of the law.” Def.’s
Supplemental Br. a 1-2 (citing Jones v. United States, 6 Cl. Ct. 531, 533 (1984)(“In dismissing
plaintiff’s claim, the court noted that the Supreme Court did not make the law, but merely *threw
judicia light upon what had been the law for more than eighty years, as everyone was bound to
know.’”)(quoting Idle v. United States, 25 Ct. Cl. 401, 408 (1890)).

The content of therelevant FAR provisionswerefixed well beforethefirst contract at issue,
therefore, defendant claimsthat plaintiff ispresumed to have knowledge of the FAR.> Accordingly,
defendant claims that plaintiff’s silence for ten

years after MAPCO isawaiver of any potential right to sue. Def.’s Supplemental Br. at 2.

Defendant rejectsplaintiff’ scontention that benefits provided by law may not bewaived until
appellate-level courts opine asto the meaning of thelaw. Def.’sReply to Pl.’s Supplemental Br. at
2. Theplaintiff’spaosition ischaracterized as contrary to the previous case law of this court and the
Federal Circuit. Id. at 2. See generally AT&T V;, Whittaker Elec. Sys.,; E. Walters & Co., Inc.

Defendant further argues that at no time during the twelve-plus years of performance did
Wyoming ever object to the disputed contract provision. Def.’sMot. for Partial Summ. J. at 26. To

* More specificaly, the ancient equity maxim is ignoranti juris non excusat. Thisis commonly
translated as “ignorance of the law isno excuse.” BLACK’s LAw DICTIONARY 749 (7" ed. 1999).
Thisis not anew proposition. See Mark D. Yochum, The Death of a Maxim: Ignorance of Law is
No Excuse, 13 St. John’s J. L. Comm. 635, 644 & n.55 (1999)(stating that the principle that
ignorance of the law is no excuse derived from Roman law).

> The FAR provisions are implicitly incorporated into every federal government procurement
contract. See Chris Berg,, 426 F.2d at 317.
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besure, it certainly had theopportunity, and the applicabl e statute provided plaintiff many occasions
to review and reject the EPA provision. Def.’s Supplemental Br. at 3 (citing 31 U.S.C. § 3552
(2002)). Indeed, the government relied on plaintiff’ slowest bid to award the various contracts now
in dispute.

To the contrary, plaintiff argues, before waiver may be evoked it must be demonstrated that
it had actual, not an implied, that is, imputed, knowledge of the law, since the doctrine of waiver
requiresanintelligent abandonment of aknown legal right. Pl.” s Supplemental Br. at 5(citing United
States v. Golitshek, 808 F.2d 195, 203 (2d Cir. 1986).) Thus, unlessthelaw is“clearly established,”
knowl edge of thelaw may not beimputed. Pl."s Supplemental Br. at 2. To the plaintiff, thisequates
to adecision from either the Supreme Court or another appellate court. Pl."s Supplemental Br. at
2(citing Thomas v. Roberts, 261 F.3d 1160, 1170 (11™ Cir. 2001)). Plaintiff contends that this
position isjustified because trial court decisions are often reversed or superseded, subjecting third
parties to incons stent standards. Pl.’s Supplementa Br. at 2 (citing United States ex. rel. Clark v.
Anderson, 356 F. Supp. 445, 451 (D. Ddl. 1973)).

Ina“what isgood for the goose, isgood for the gander” argument, plaintiff further maintains
that if knowledge of trial court decisions may be imputed for waiver analysis, thisimputation must
also extend to those aspects of the law that are to plaintiff’s advantage. Pl.’s Supplemental Br. at
6(citing Yerxa v. United States, 11 Cl. Ct. 110 (1986), aff’d, 824 F.2d 978 (Fed. Cir. 1987)).
Accordingly, plaintiff contendsthat if knowledge of the MAPCO decisionisto beimputed, it would
carry with it the finding that DESC’ s violation of the law cannot bewaived. Pl.’ s Supplemental Br.
at 6. While being aware of MAPCO, DESC awarded two contracts to plaintiff without even
seeking aFAR deviation. Id. at 7-8. Consequently, plaintiff contends that such conduct by DESC
bars awaiver defense because of the agency’s “unclean hands.” 1d. at 8.

Countering thistit-for-tat argument, defendant allegesthat it acted in good faith at all times.
Indeed, defendant claimsit sought a change of its EPA clausesthrough the FAR deviation process
after the MAPCO decision in 1992. Def.’s Mot. for Partial Summ. J. at 6. While the defendant
acknowledged the court’s ruling in MAPCO, DESC obtaned individual deviations from the
requirementsof FAR 16.203-1 and 16.203-4(a) until DESC were ableto obtain aclassdeviation that
allowed DESC to use industry market prices for EPA purposes.® App. to Def.’s Mot. for Partial
Summ. J. at 1-2 (ex.12). Inaddition, aconfirmatory amendment to the DLA’ s FAR supplement was
published in the Federal Register in 1999, which expanded the use of EPA’ s based on market price
references. App. to Def.’sMot. for Partial Summ. J. at 1 (ex. 14).

¢ Specifically, DESC sought approval to use EPA clauses:

derived from sales pricesin the market place, quotes, or assessmentsfor one of several items
or commodity groupsas reported or made available in a consistent manner in a publication,
€l ectronic database, or other form, by an independent trade associ ation, Governmenta body,

or other third party independent of the contractor.

App. to Def.’s Mot. for Partial Summ. J. at 2 (ex.12).
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Finally, while not objecting to this court’ s characterization of Wyoming as a*“ sophisticated
contractor,” plaintiff asserts that the sophistication of a party may not be used in imputing the law
because this would lead to differing laws of waiver depending on the status of the party. Pl.’s
Supplemental Br. at 3. Plaintiff cites no authority for this proposition.

2. Did Wyoming Waive Its Clam?

The court essentially agrees with defendant and concludes that plaintiff, through its failure
to timely prosecute its breach of contract claim, knowingly waived such claim as a matter of law.
A legd right or privilege must be timely asserted. Simple fairness dictates that a party should not
sit on its hands. Undue dday taints thereliability of evidence and robs memory and thus veracity
fromwitnesses. And significant harm may bethe product of long delays particul arly when oneparty
justifiably relied on the expected and legally enforceable promises and performances of the other.

Assuch, to deter behavior which strikesat theintegrity of thejudicial process, courtssitting
in equity have refused to enforce stale claims when circumstances demonstrate an “intentional
relinquishment or abandonment of aknown right or privilege.” Johnson, 304 U.S. at 464, 82 L. Ed.
1461, 58 S. Ct. 1019 (1938). And the equitable doctrine of waiver has long been applied to “any
provision, either of a contract or of a statue, intended for [aparty’ s benefit.” Shutte v. Thompson,
82U.S. 151, 159, 21 L. Ed. 123 (1872). Itisthusclearly gpplicableto the FAR provision at play in
this case.

The doctrine of equity requires fairness to both partiesto litigation. Accordingly, because
the consegquences of waiver can be draconian — at times the dismissal of an entire action — the
doctrine requires that the party againg whom waiver is being evoked possesses a conscious
awareness (or in the words of the Supreme Court in Johnson, an “intelligent” or “knowledgeable’
state of mind) in the abandonment of aright or aprivilege. Demonstrating scienter as a practical
matter is difficult, especially in situations such as the case at bar where corporate intent must be
ascertained. But the law if anything is practical, in Justice Frankfurter's characterization the
“ingtitutionalised medium of reason.”” To that end waiver may be established either through an
express statement or by implication through a party’ s conduct inconsistent with an intent to assert
aright. See Mooney v. City of New York, 219 F.3d 123, 131(2d Cir. 2000)(in determining whether
complainant’ s actions constituted a waiver of hisfederal maritime claims, the court stated that “a
waiver need not be express, but my beinferred from the conduct of theparties’); Garfinklev. Weil,
672 F.2d 1340, 1347 (11™ Cir. 1982) (“waiver may be express, or... implied from conduct”).

Sincewaiver can be found by implication, it iswholly reasonable to take into consideration
such factors as status, that is, the sophistication and other defining and relevant characteristics.
Johnson v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 1023 (1938)(“the determination of whether
therehasbeen anintelligent waiver of right to counsel must depend, in each case, upon the particular
facts and circumstances surrounding that case, including the background, experience, and conduct
of the accused.”); see AT&T V, 307 F.3d at 1380 (sophisticated contractor AT& T waived right to
complain about fixed-priceterm of contract becauseit never sought price adjustment clause during

" Felix Frankfurter (1882-1965), from the collection compiled by www.quotati onspage.com.
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negotiation phase). See generally 31 C.J.S. Estoppel and Waiver 8 67 a 433 (1996)(“factors to be
considered in determining whether def endant has madean intelligent waiver of hisrightsincludehis
age, experience, education, background, and intelligence.”). This is so because waiver-by-
implicationisdetermined objectively lookingat thesurrounding factual circumstances.”® Plaintiff's
unsupported proposition that applying such factors as sophistication to waiver analysiswould result
indiffering law for different parties missesthe point. Thereisonly onelaw of waiver, but objective
application of this doctrine obviously is dependent on the peculiar circumstance of a case.

An exampl e of waiver-by-implication isthe aphorism that ignorance of thelaw isno excuse.
A fundamental premise of our legd system is tha parties are presumed to know the law, and
ignoranceof thelaw isno excuse. See, e.g., Lambert v. California, 355U.S. 225, 228, 78 S. Ct. 240,
243 (1957)(citing Shelvin-Carpenter Co. v. Minnesota, 218 U.S. 57, 68, 30 S. Ct. 663, 666 (1910));
United States v. Wilson, 133 F.3d 251, 261 (4™ Cir. 1997)(citing Barlow v. United States, 32 U.S.
404, 411, 8 L. Ed. 728 (1833)(“it isa common maxim, familiar to all minds, that ignorance of the
law will not excuse any person, ether civilly or criminally)). This concept is also applied in the
noncriminal, regulatory law context.

Theleading case in thisareais Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 68 S. Ct. 1
(1947). In Merrill, two Idaho farmers replanted spring wheat on winter wheat acreage. After their
crop was destroyed by drought, the Federal Crop Insurance Corporation, a wholly government-
owned enterprise created by the Federal Crop Insurance Act, 7 U.S.C.A. 81508(a)(West 2003),
refused to pay the loss because the destroyed acreage was reseeded spring wheat. Merrill, 332 U.S.
at 382. Published regulations contained a provision that spring wheat planted on winter wheat
acreage was ineligible for crop insurance. Id. at 385 (citations omitted). Apparently, the local
agentsof the corporation misledtheMerrills” into believing that the spring wheat reseeded on winter
wheat acreage was insurable. Id. at 382. The Merrills' correspondingly argued that they had no
actual knowledge of the applicableregulation. /d. Nevertheless, despite the resulting hardship, the
SupremeCourt overturnedtheldaho Supreme Court’ sdeterminati on of federal governmentliability.
Id. at 386.

Important to our discussionistherecognition by the Court that despitethe obviousunfairness
and the hardshipsit might produce, not only isaparty’ sknowledge of federal statutory law imputed,
but so are the manifold regul ations promul gated by agencies thereunder. The Court explained that
itissimply impossiblefor Congressto address every problem and that therefore, thereisaneed for
Congress to delegate to the experts in administrative agencies to respond through rulemaking. /d.
at 384-385. Significantly, the Supreme Court noted the importance of the notice and comment
procedure. Tothe Court, “ everyoneischarged with knowledge of the United States Statuesat L arge,
[and] Congress has provided that the appearance of rules and regulations in the Federal Register
giveslegal notice of their contents.” Id. at 384-85. See Peters v. United States, 694 F.2d 687, 696

8 Smith v. Socialist People’s Libyan Arab Jamahiriya, 101 F.3d 239, 243 (2d Cir. 1996)(“an implied
waiver might arisewhenever anact hasbeen taken under circumstancesthat would lead areasonable
observer to conclude that the act generally manifests an intent to waive, whether or not the actor had
such intent in the particular case;” implied waiver ismeasured by an objectivetest). Seealso AT&T
V, 307 F.3d at 1380.
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(Fed. Cir. 1982)(contractor charged with knowledge of Forest Service procurement regulation
because it had been published in the Federal Register, thus waiving its objection to retroactive
contract modification).

Wyomingis presumed to have known of thelaw inthisarea. The FAR provision’smeaning
and effect were fixed at the time it was adopted.’ See Catawba Indian Tribe of South Carolina v.
United States, 982 F.2d 1564,1570 (Fed. Cir. 1993)(“ while the Supreme Court’ s pronouncement in
1986 might berelevant to fixing thetime whenthe Tribesubjectively first knew what the A ct meant,
itisfundamental jurisprudencethat the Act’ s objective meaning and effect werefixed whenthe Act
was adopted”). Any later judicial pronouncement simply explain, but does not create, the operative
effect. Id.(citing Chevron U.S.A., Inc. v. United States 923 F.2d 830, 834 (Fed. Cir. 1991), Ide v.
United States, 25 Ct. Cl. 401, 408 (1890), aff’d, 150 U.S. 517, 14 S. Ct. 188, 37 L. Ed. 1166 (1893),
and Jones v. United States, 6 Cl. Ct. 531, 532-33 (1984)).

In avery rea sense, the MAPCO decision itself isirrelevant. What isimportant is that the
unauthorized use of the PMM clauseisclear. Thisisthe position of this court in Hermes I. The
MAPCO decision did not create any new law, it merely construed an existing regulation. The court
agrees with defendant’s assertion that “it defies reason to suggest that statutes and regulations
contain no benefits that may be voluntarily waived, unless and until an appellate-level court
interprets those statues and regulations.” Def.’s Reply to Pl. Supplemental Br. at 2. Following
Wyoming's logic would mean that enacted statutes and regulations would not place citizens on
notice unlessand until an gppellatecourt reviewed and upheldthem. This, of course, fliesintheface
of Merrill and its progeny, such as the Federal Circuit’s decisions in Peters and Catawba Indian
Tribe. This court simply cannot agree with plaintiff’s flaved understanding of our basic
jurisprudence.

Ironi cally, the position that theinterpretation of the PMM-EPA clausesisclear isexactly the
position that plaintiff argued in its crosssmotion for partid summary judgement. Plaintiff cites
numerous authoritiesin defending the proposition that the drafters of the FAR provisionswere clear
and “rejected establishing prices based on priceindexes.” Pl. Cross-Motion for Partial Summ. J. at
16 (“[T]he regulatory history of Far § 16.203 unambiguously establishes, the drafters of the FAR
expressly considered and rejected DESC’ s interpretation of FAR 8 16.203 as permitting the use of
price adjustment clauses that base price adjustments on price indexes such as the PMM Indexes.”)
Id. at 18. Asexplained above, inall but one of the variousfactually-related cases considered by the
Court of Federal Claims, the court has essentidly agreed with plaintiff’s contention that the PMM-
EPA clausesaremanifestly unauthorized. By arguingthat it must have actual knowledge of MAPCO
itself beforewaiver gpplies, plaintiff isnow at least implicitly abandoning its prior position because
not to do so now would fly in the face of Merrill’ s constructive notice rationale.

Clearly Wyoming isasophisticated contractor. It entered into nine separate contractsfor jet
fuel over a six-year span (1988-1994). It bid over and over on solicitations containing the same
PMM clauses about which it now complains. Wyoming failed to protest the PMM clauseswhen it

’ The provisions of the FAR pertaining to the PMM clauses became effective on April 1, 1984, more
than two years before the first contract at issue. Def.’s Supplementd Br. at 1 n.1.
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received a copy of the defendant’ s solicitation. Wyoming's willingness to proceed on the terms of
the contract indi cates that WWyoming acquiesced to the clauses and thuswaived any right to sue. See
AT&T V, 307 F.2d at 1381 (the proper time for contractor to raise issue is at the time of contract
negotiation); see also Whittaker Elec. Sys., 124 F.3d at 1446 ("The doctrine of waiver precludes a
contractor from challenging the validity of a contract, whether under a DAR [defense acquisition
regulation] or on any other basis, whereit failsto raise the problem prior to execution, or even prior
tolitigation, onwhichit later basesitschallenge.")(citing United Int'l Investigative Servs. v. United
States, 109 F.3d 734, 738 (Fed. Cir.1997); E. Walters & Co., 576 F.2d at 367-68). Thelaw will not
allow a party to reap the benefits of a contract and years later refuse to perform when the contract
isno longer economically beneficial.

As stated, plaintiff Wyoming here has wholly failed to explain why it waited eight years
between the time Wyoming entered the last PMM based contract (1994) and the time it filed suit
(2002). Indeed, the court notes that Wyoming waited a full fourteen years after entering the first
PMM-based contract before bringing suit. To be sure, during this period of time Wyoming never
complained about the contract or loss of profit. Nor isthere an iota of evidence in the record that
Wyoming was being taken advantage of by the government. It isamost universally conceded that
“‘wherever a contract not already fully performed is continued in spite of a known breach, the
wronged party cannot avail himsdf of that excuse .... As a general proposition, one side cannot
continue after amaterial breach by the other..., act asif the contract remainsfully in force (although
stopping performance would be fair and convenient), run up damages, and then go suddenly to
court.”” Ling-Temco-Vought, Inc., 475 F.2d a 637 (quoting Northern Helix Co. v. United States,
197 Ct. Cl. 118, 125-26, 455 F.2d 546, 551 (1972))."*

The court declinestofollow therationaleand result of Tesoro Hawaii Corp. v. United States,
2003 WL 22416288 (Fed. Cl., Sept. 15, 2003). The court, in thelatest of the MAPCO-type casesto
be decided by the Court of Federal Claims, refused to find a waiver. The court, in part citing
LaBarge Prods., Inc. v. West, 46 F.3d 1547, 1552 (Fed. Cir.1995), opined that because the EPA
clause was unlawful, yet was promulgated to protect both the contractor and the government, the

" Or at least seven. Wyomingdid submit acertified clamthat it was not receiving fair market price
on April 24, 2001. App. to Def.’sMot. for Partial Summ. J. at 5 (ex. 1).

' Although not necessary to the court’ slegal conclusion that Wyoming waived its claim, the court
notes that there is clear indication in the record that Wyoming might very well have had actual, as
well as, constructivenoticeof theMAPCO decisionitself. Forinstance, it strainscredulity to believe
that David R. Miller, Wyoming's Vice President of Accounting and Administration, did not have
adviseof counsd when he spearheaded Wyoming' seffortsin entering into multiple contracts worth
millions of dollars. If Mr. Miller did not know of MAPCO, he should have. See Trilon Educational
Corp. v. United States, 578 F.2d 1356, 1359 (Ct. Cl. 1978)(acontracting officersfailureto” unearth
the facts needed to assess the contractor’ sresponsibility” preventsthem from later tryingto rescind
the contract after performance had begun.). And, the government asserts that it “has reason to
believethat Wyoming may havereceived aletter fromits current counsel not long after theAMAPCO
decision issued expressly outlining its rights according to MAPCO.” Def.’s Supplemental Br. at 2

(app. 1).
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contractor had no duty totimely protest. Tesoro, 2003 WL 22416288 at * 7. This court in Hermes
1, however, previously distinguished LaBarge. See Hermes I, 2003 WL 22416284 at * 12(construing
the varying results of the several cited Federal Circuit opinions as the product of the balancing of
differing degrees of bad behavior, while noting that the behavior of plaintiff Wyoming in the case
at bar was far more egregious than that of LaBarge's and that universally applying the rationalein
cases such as LaBarge would give recal citrant contractors the equivalent of “007'slicensetokill.”)

In explaining the reasoning behind the LaBarge holding, Tesoro characterized the FAR
provision at issue, the EPA-PMM clause, asraising “institutional concerns,” and thus not subject to
the doctrine of waiver because the“ partiestofuel contracts such asthose at i ssuehere would befree
torewritefederal procurement policy through negligenceor collusion.” Tesoro, 2003 WL 22416288
at *7. With al due respect, these concerns are misplaced.

The crux of these “institutional concerns” arise from the time-tested tenet that equitable
principles, such as estoppel and waiver, cannot override jurisdiction, illegdities, and public policy.
See Commodity Futures Trading Com. v. Schor, 478 U.S. 833, 850-51 (1986)(“ structural principles”
such as Article I jurisdiction are not waivable); see also Kaiser Steel Corp. v. Mullins, 455 U.S.
72,82 (1982)("If apromisee need only wait until acontract expiresto enforce anillegal provision,
the defense of illegality would obviously be ephemeral.... And if it be suggested that Kaiser should
not have waited so long to assert its defense, the Court has hed that 'rules of estoppel will not be
permitted to thwart the purposes of statutes of the United States.’”)(quoting Sola Elec. Co. v.
Jefferson Elec. Co., 317 U .S. 173, 176 (1942)).

The FAR at issue here presents no such genuine concerns. While characterized as “illegal”
or “unlawful,”see Tesoro Hawaii Corp., 2003 WL 22416288 a 3; Calcasieu Ref. Co., 2003 WL
22049528 at 6; Hermes I, 2003 WL 22416284 at *2, the EPA-PMM clause is better termed as
“unauthorized, ” see Barrett Ref. Corp., 242 F.3d at 1060; Gold Line II, 54 Fed. Cl. at 297. Its
erroneous construction by the DESC does not rise to the leved of flouting jurisdiction, Schor, 478
U.S. at 850-51 (Articlelll jurisdiction) or being contrary to the statutes of the United States or public
policy, Kaiser Steel Corp., 455 U.S. at 82 (anti-trust and labor law).

Indeed, the EPA clause was promulgated for the mutual benefit of both the government and
the contractor. See La Gloria, 56 Fed. Cl. at 214; Calcasieu, dlip op. at 14. Assuch, it is subject to
mutual or class alteration through the deviation process, “unless precluded by law, executive order
or regulation.” 48 C.F.R. § 1.402 (2002)(“Policy”); see 48 C.F.R. § 1.403 (2002)(" Individual
deviations”)(agency heads or their designees may authorizeindividua deviationswhich affect only
one contracting action); 48 C.F.R. 8 1.404 (2002) (" Class deviations™ ) (authorizing class deviations
which affect more than one contracting action). Itis, thus, neither malum in se nor directly malum
prohibitum. Accordingly, thereisno cogent reason not to gpply the doctrine of waver to the case
at bar.

Wyoming' sfinal attempt to avoid an unfavorable finding that it haswalved itsright to bring
suit restson the doctrine of “unclean hands.” The court findsWyoming's*unclean hands’ argument
based on DESC’ s knowledge of MAPCO and subsequent awarding of two contracts to Wyoming
without seeking a FAR deviation, unpersuasive. Pl.’s Supplemental Br. at 8. Contrary to
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Wyoming' sassertion that defendant disregarded the court’ sdecisionin MAPCO, therecord clearly
indicates that while the defendant disagreed with the court decision, the defendant sought achange
inthe FAR “to develop and use[EPA] clausesthat arebased on... established priceq[,] to encompass
industry-wide and geographically based market pricereferences....” App.to Def.’sMaot. for Partial
Summ. J. at 1 (ex.19).

Defendant initially requested several individual deviations, until such time as a permanent
rulechange could beobtained. Def.’sMot. for Partid Summ. J. at 7. In October 1995, the Director
of Defense Procurement (“DDP’), goproved DESC's request for a class deviation from the
requirementsof FAR 16.203-1 and 16.203-4(a) when using [EPA’ 5] in fixed-price contracts. /d. at
1 (ex. 19). And, on August 2, 1999, a confirmatory amendment to the DLA’ s FAR supplement was
published in the Federal Register. App. to Def.’s Mot. for Partial Summ. J. at 1 (ex. 14). The
defendant’ sconduct indicatesgood faith in their attempt to abide by the court’ sdecisionin MAPCO

while seeking conforming changes to the FAR.

II1. Conclusion

For the foregoing reasons, defendant’s motion for partial summary judgment is hereby
GRANTED. Correspondingly, plaintiff’ scross-motionfor partid summaryjudgementisDENIED.

Given the substantial difference of opinion in the Court of Federal Claims concerning both
thelegality of the authorization of the EPA-PMM clauses and the appropriateness of the doctrine of
waiver (compare Tesoro Hawaii Corporation v. United States, 2003 WL 22416288 (Fed. Cl.,
September 15, 2003), with Williams Alaska Petroleum, Inc v. United States, 2003 U.S. Claims
LEXIS 267 (Fed. Cl. Oct. 1, 2003), and this court’ s opinion sub judice and in Hermes Consol., Inc.
v. United States, 2003 WL 22416284 (Fed. Cl., Aug. 7, 2003)) leave is granted for either party to
appeal this decision for interlocutory review pursuant to 28 U.S.C. § 1292(d)(2).

Approximately 22 other similarly-situated cases are currently pending in this court, and this
confusion asto the state of the law islikely to becomeworseif theissues hereare not soon resolved.
Promptly resolving theissues rai sed abovewould materially advance the ultimate termination of the
litigation here and in other similarly situated cases.

For the reasons stated above, this court certifies the following questions for interlocutory
appeal under 28 U.S.C. § 1292(d)(2):

(1) Was DESC ‘s promulgation of the economic price adjustment clauses indexed to the
PMM unauthorized?

(2) May defendant assert the defense of waiver to bar Wyoming from pursuing aremedy for
DESC’ s unauthorized fuel prices?

Pursuant to 28 U.S.C. § 1292(d)(2), the parties have 10 days after the entry of this order to

submit a petition for permission to gppeal with the Circuit Clerk of the United States Court of
Appealsfor the Federal Circuit.
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The parties are referred to Federal Rule of Appellate Procedure 5 for the specific guidelines
concerning the required content of such a petition.

IT IS SO ORDERED.

Lawrence J. Block
Judge
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