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PROCEEDI NGS
(8:55 a.m)

THE COURT: Let's go back on the record in
the case of Colten Snyder. Before we begin with
closing argunents, let's just deal with a couple of
housekeepi ng matters.

At the conclusion of yesterday's
proceedi ngs, counsel for both sides and | talked a bit
about the issue of trying to obtain access to the U K
litigation. | expressed ny practical concern about
i ssuing a subpoena to a foreign court who' s already
ordered things sealed. As M. Wckersham put it, that
he did not want to precipitate a Boston Tea Party
incident. | amin conplete agreement with that. So
think the way the parties plan to proceed is to work
together and get us a report at the next Autism
Omi bus status conference, which is the 20th of
November .

And at that point, | would hope that we
woul d have a fairly complete Iist of what it is that
we want fromthe British files, consent obtained from
those individuals who have filed reports to the extent
that they were going to give it, and a pretty good
handl e on what ot her docunents besi des expert reports
if there are any that we want to obtain as well as a
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clear and cogent statenent of what we need, why we
would like to have this material to assist in this
litigation.

And | understand there are several other
hoops that need to be junped through, but the
governnent is going to work with Petitioners in
ensuring that they understand how the procedure went
last tinme so that they can duplicate it if possible.
Is that a fair summary of what we tal ked about?

MR PONERS. Yes, it is, Special Master.

MR MATANOSKI:  Yes, ma'am

THE COURT: GCkay. And then this norning we
tal ked briefly about what happens after closing
argunent today, and that is the briefing schedul e and
much as you all were tenpted to just make ora
argunments and then dispense with the brief, we all
have shared a sinilar desire, gee, could | just rule
fromthe bench and then not have to wite this
opinion? But | don't think that's going to work for
any of us.

So, for that reason, we've cone up with sone
dates. The 23rd of January is a due date for
Petitioner's posthearing brief, and the 10th of March
is a due date for the Respondent's posthearing
response brief. And that seens to fit with the
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schedul es of parties for both sides as well as what's
happening in the phase two Omi bus proceedi ng,
correct? No problens with those dates?

MR POWERS: That's correct.

MR MATANCSKI: Yes, mm'am

THE COURT: Al right. Are there any other
matters we need to put on the record then before we go
into closing argunents?

MR. W CKERSHAM  Hopefully that you did
graci ously conme down and nmeet ny client, our client |
shoul d say respectively, Colten Snyder. Just on the
record, I'd like it noted that Colten is with us this
nmor ni ng together with his brother and sister.

THE COURT: Wl cone, Colten, and |
understand you may get civics credit for this. That's
a good thing. |It's nice to have an opportunity to see
the court systemin action, particularly wthout
having to watch a friend or sonmeone el se being
arraigned. This is the good part of the court system
where we help people try to resolve difficulties
rather than deal with crimnal msconduct.

Al right. And also | net Colten's brother
and sister, who are also present in the courtroom

Wth that, let's go ahead nove into closing
argunments. And M. Powers, | understand that you're
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goi ng to make the cl osing argunent?

MR. PONERS:. Yes, thank you. Thank you,
Speci al Master. And since obviously we don't have the
opportunity to forego witten subm ssions and
obviously the recitation of the facts and the review
of the evidence in those witten subm ssions is going
to be very detailed and lengthy, |I will truncate the
closing and not even attenpt a thoroughgoi ng summary
of the evidence and the testinobny and the science that
we' ve heard but rather sumup the case and sum up the
case and | hope put it into context in ternms of the
auti sm proceedi ng, because this case, as we all know,
has been repeated throughout this hearing, is about
Colten Snyder and resolving his claim but it's also
an inmportant case that will give guidance to the
parties and particularly to the Special Msters to
resol ve 4800 clainms or sone portion of those 4,800
clainms in the Omibus Autism proceedings.

At the outset, in ny opening, we talked
about biological plausibility. And biol ogical
plausibility, particularly given the standards of
proof, the burdens the proof in the program is an
i nportant concept. And we prom sed you in the opening
that we would show that the theory we' ve proffered
here is biologically plausible, and we've net that
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burden. We've lived up to that prom se.

Bi ol ogi cal plausibility here revol ves around
several issues. One is in describing viruses
generally. Viruses fromthe testinony that we' ve
heard often do have new and novel and unexpected
effects. They often have effects and consequences
that cannot be predicted sinply based on their
structure. You can't always base what you know about
a virus and what it mght do in the future with what
you have observed it doing in the past.

And | enphasi ze observed what happened in
the past, because as we know, things m ght have
happened and have happened in the world in general and
in the world of viruses in particular, happening over
and over again, happening many, many tinmes. Nobody
knew that it happened. At each of those events, you
could say there's no better study describing this
phenonenon, there's no evidence describing this
phenorenon until you finally look for it and you find
it.

So the fact that throughout Respondent's
expert reports and testinony you've heard that, well,
there just isn't evidence to support this particular
theory or sone argunent to that theory, in many cases,
it's because people either haven't |ooked for it or
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they haven't found it yet. But the plausibility as
I"Il detail alittle bit nore is there.

In a classic exanple, you heard Professor
Kennedy, Dr. Kennedy tal ki ng about how the HPV can
cause nultiple effects conpletely not predicted by the
structure of that particular virus, and that's what we
saw going on here. You then narrow it down to neasles
Vi rus.

W' ve heard testinmony that nmakes it sound as
if so nmuch of nmeasles virus is predictable. And in
the majority of cases, it probably is. W talked
about exposure tine, the virem a, what happens when
it's in the body, its cycle of life in the host, the
synpt ons one woul d expect. And it makes it sound as
if it's all known and predictable and coded and
inevitable and that's the Iimted universe of what can
happen with measl es virus exposure.

But you look a little bit nmore and you
actually see that there are a nunber of exceptions to
that. You have fromthe H 'V studies, the case contro
studies, you find out that actually neasles virus can
persist in a body for 69 days and perhaps even nore.
And as the technol ogy gets nore sophisticated, you
start finding it there longer and longer. So it
doesn't clear quite as quickly as we thought.
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You see it causing diseases |ike SSPE and
M B. Again, very, very different than the norma
course of a rash and the other things that one woul d
expect with a typical street virus, a wild virus
i nfection.

W' ve seen reports fromthe CDC talking
about encephal opathy and ot her neurological injuries
associated with adm nistering the MVR  And sure,
they're rare and they're unexpected but they happen.
W' ve even heard that the neasles virus can sonetines
have a curative effect from Respondent’'s own experts,
curative effects that again one woul d not predict
based on what you knew about the structure and the
life cycle of that virus.

So it's not a neat, orderly progression in
all cases. There are new and novel outcones. And
fromny reading of the science and the experts that we
had on the stand describing their reading of the
sci ence, those type of new, novel and unexpected
out comes are being pursued and are being discovered in
the role of neasles virus and in virology in general.

And sone of it shouldn't be that surprising.
W' ve heard the process by which wild viruses
converted to a vaccine strain, the attenuation
process. W' ve heard that by Respondent's expert
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referred to as a black box, that after 45 years of

i nt ensi ve study, when you see the articles that are
generated, you have literally an industry that has
been maki ng this biological product, the vaccine
strain, for 45 years, and sonme of the core processes
remain a mystery.

And given that black box of what happens as
you attenuate and nmutate a virus to forma new, |ess
virulent virus, that black box also shuts off what we
can see about a process that may very well contribute
to exposure causing the type of synptons we see in
thi s case.

There is nothing about the properti es,
there's nothing innate to the neasles virus that
precludes it being able to cause the type of injuries
we see here. And there's nothing innate about that
virus. That means SSPE, M BE are the only possible
sequel ae. There are other outconmes and this is one of
them and that's what the evidence has shown.

W tal ked al so about persistence and
replication, because bottomline, everybody in the
room knows that the central theory in this case is
that vaccine strain nmeasles virus actually in fact
persisted and replicated in Colten's cerebrospi na
fluid and ultimately in his brain.
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We put on evidence and heard a huge anount
of debate about evidence identifying nmeasles virus RNA
detected in Colten in his cerebrospinal fluid, and
that again is proxy for in his brain.

The virus was there nuch, nuch | ater than
one would anticipate, nuch, much later. And it's not
lying there inert. W know that it was replicating.
We know it was replicating because the proteins were
identified. The F-gene, as Professor Kennedy
descri bed, was identified, and that's a gene far
enough along in the sequence to tell you that whatever
viral material in there was not an artifact or debris
froma previous exposure. It had to have been
replicating, and it was replicating in Colten's spina
fluid and in his brain.

Dr. Giffin's work that was discussed in
Cedillo and cited a couple of tinmes here indicates
clearly that the persistence issue and the replication
i ssue can be established through the presence of RNA
and particularly RNA acconpani ed by proteins.

So, with neasles virus in Colten's brain,
it's nore likely that it was doing sonmething in his
brain than it is likely it was doing nothing. And
what it was doing is described by Dr. Kinsbourne
What Dr. Kinsbourne described to you was a nodel. It
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was a nodel of neuroinflammation with concrete
neur ol ogi cal synptomati c out comnes.

In the brain, as Dr. Kinsbourne describes
the presence of the neasles virus triggers the body's
system imune systemprimarily in the brain,
activating mcroglia, releasing proinflammtory
cytoki nes, setting off a chain reaction that
ultimately results in a fundanental disequilibriumin
the brain's ability to function, the overexcitation of
the brain, creating neural noise, so to speak.
don't think you that termfromthe stand, but in Dr.

Ki nsbourne's report, he describes the neural noise
that's caused by this excitatory inhibitory
di sregul ation and the overexcitation.

He then is able to describe how that neural
noi se creates the need for a child who is experiencing
that to behave in ways to adapt to the reality inside
his brain, and that's what happened with Colten. So
Dr. Kinsbourne's nodel is not only biologica
plausibility in its neurology, in its neuropathol ogy,
but it's plausible at both ends. That is, it both is
consi stent with and explains a neasl es exposure at the
front end, and it is explanatory and consistent with
the synpt ons one sees at the other end.

What we see here is also a tinme sequence
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cause and effect, and this is where particularly the
testinony of Colten's famly and caregivers, nedical
caregi ver and speech therapist, is crucial. That
evi dence establishes that Colten was a neurotypica
little boy up until 15 and a half nonths of age,
meeting his devel opnental milestones, rolling over,
sitting up, standing up, wal king, interacting with his
parents, interacting with his famly, playing with his
siblings. Modtor skills, social skills, interpersona
skills and conmunication skills entirely consistent
with a typical course of neurol ogical devel opnent, and
he mai ntained that course frombirth alnost to 16
nont hs.

And as hard as Respondent's experts ni ght
want to go back in tinme and scrutinize seconds-I|ong
sni ppets of video to identify potential expressive
| anguage deficits, this is a child who was getting
wel | -baby visits really his entire infant life. And
the record is consistent fromthe nedical providers
not identifying any, any problens |ike that at all.

You remenber there was one note at four
mont hs, he wasn't rolling over. That was it. By the
time he goes back, he's right on track, and by the
time he has his one year, he's right on track, with a
specific note that he shows no receptive | anguage
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del ays or disorders.

So this was a neurotypical child up until he
got the MVR and he was not a neurotypical child after
that. That is, the nmedical records and the testinony
here, contenporaneous records, make it clear that this
was a different boy after 15 and a half nonths. And
again, given the Petitioner's burden and what we need
to prove in establishing causation, that sequence, the
time sequence, is inportant. And in this case, it's
not just inportant, it's dramatic. And you' ve heard
the testinmony on that.

There i s obviously noving on to another
i ssue a huge debate here about the reliability and
credibility of sone inportant evidence in this case.
And the core evidence in this case is the evidence of
measl es virus persisting and replicating in Colten for
a significant period of tinme after his MR

Petitioners are relying on the lab results
from Uni genetics. W've seen a sustained attack as we
didin Cedillo on the reliability of the Unigenetics
results. A couple of comments on that w thout even
getting into the issue of what you, Special Master,
tal ked about early on, the possibility of getting nore
information fromthe United Ki ngdom

But just based on what we have here, a |ot
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of this attack is taneless. It's a house of cards
wi th hearsay built upon hearsay built upon hearsay.
Sonebody sees a docunent, tells sonebody el se they saw
a docunent. That person then reaches sone
conclusions, tells sonebody el se about it and then
somehow it ends up here. A chain of hearsay enbedded
wi t hi n hear say.

And hearsay not even necessarily in a
technical legal sense. And we're not here obviously
to debate the rules of hearsay because they don't
apply in the program But it's inmportant to renenber
that the rules about hearsay exist because they are an
indicia of reliability. And when fol ks who supposedly
have devel oped an extensive docunentation or critique
of a particular idea aren't willing to cone in and
present that and it's being done in proxy so to speak,
it makes that attack on the O Leary lab less reliable
and | ess credible.

I think it's also inportant to renenber the
testinony of Dr. Kennedy and Dr. Kinsbourne to take
into account their credibility and their reliability.
And | think one of the core things that if | can
i magi ne nyself as the disinterested observer, seeing
those two gentlenen testify, aside fromtheir
qualifications, aside fromtheir experience, aside
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fromthe fact that they' re both smart guys, the
striking thing about their credibility is that they
are happy to tell you, Special Mster, what they don't
know as wel|l as what they know.

They are willing to admt of uncertainty.
They are willing to admt when they run up against a
t hought process when their certainty di ps down bel ow
90 or even below 50. They don't overreach and they
confine their conclusions to what they believe to be

supported by the evidence, and that makes them

credi bl e.

That really is a sunmary of the evidence in
this particular case. |It's briefed ahead of hearing.
You'll be briefed after hearing extensive evidence.
But that in a nutshell is the evidence that you've

seen here for the last four days. The evidence about
Colten Snyder is evidence that you'll use to resolve
his individual claim but the evidence that you' ve
heard here is going to reflect on how a | ot of these
claims are resolved with the Cedillo case, the
Hazl ehurst case and now Col ten Snyder's case al
havi ng concl uded heari ngs and now t he process of
briefing and opinions being witten.

The Petitioners respect that process, and
the Petitioners |look forward as we nove through
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concl udi ng deci sions on these three cases to |ining up
the next round of cases. And one thing that | just
want to always enphasize is that as |awers, we talk
about these as cases, they're claimnunbers, they're a
petition nunber. | think we have to be careful and
renmenber what these cases are really about, and |
t hi nk our witnesses have to be careful about what
t hese cases are about.

These are not abstract cases. These are
real kids with real injuries. And | respect that the
Speci al Master has clearly recogni zed that, but on
behalf of ny clients, ny clients that | personally
represent and the folks that | represent collectively
as a nmenber of the PSC, | always want to nmake it clear
that it is about children with real injuries.

And we're tal king about science and we're
tal ki ng about facts, tal king about experts, talking
about docunents. You have to bring it all in and
apply it to the child and to the facts of that child's
medi cal histories. And when you do that in these
cases and particularly when you do it in Colten
Snyder's case, given that dramatic presentation of
regression after administration of the MVR that is
powerful, conpelling evidence of causation. And based
on that evidence as well as all the other evidence in
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the case, we urge you to find that Colten Snyder is
entitled to conpensation on his petition in this
program

THE COURT: Thank you, M. Powers.

M. Matanoski, are you arguing for
Respondent ?

MR. MATANCSKI: Yes, nm'am although | think
Ms. Esposito was a little concerned when she got the
seat at the front table here.

THE COURT: Throw ng her into the fray, yes.

MR MATANOSKI: | noticed when | wal ked in
today and pulled out a big sheaf of papers that there
was a bit of a concern on everybody's face that ny
closing argunment mght be fairly lengthy, and | think
I noticed a visible sigh of relief when you saw just a
coupl e of sheets of paper here. | hope to be brief,
but always, you never as a | awer seemto be able to
do that, especially when you get to this stage. 1'd
be rem ss, however, if | didn't start at |east by
acknow edgi ng the Snyders and their participation
here, our appreciation for that and our care and
concern for the famly.

There's kind of a wall that's built between
us for the government and the famlies. A bit it's by
rule or ethics, we don't get a chance to express or
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talk or interact with them and this is really ny only
opportunity to state that we certainly appreciate and
understand. W read the nmedical records, we listen to
the testinmony, we see the famlies, and we know what
they go through on a daily basis and certainly
understand that and feel conpassion for them and
that's certainly true in this case.

I"d also like to thank the Court because |
know that you've paid attention through these four
days of testinony, nowthis fifth day of trial and
four days before that in the Hazl ehurst case and 12
days of Cedillo. | knowit's been a long period tine,
a lot of evidence, and it's been clear that you've
listened carefully to that, and we certainly
appreciate your attention to both sides of the case.

There's been di scussi on about the burden of
proof, and | seened to detect at the beginning of this
case maybe a little shift toalittle bit nore
enphasis by the PSC on the burden of proof. | want to
make sure there isn't confusion about the burden of
proof and the quality of evidence that goes into the
burden to neeting that burden.

The Respondent has been driving home | hope
that the evidence that you have to | ook at on conpl ex
scientific issues needs to be nmeasured as to its
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reliability. That nmeasurenent of reliability isn't a
50 percent measure. That's a separate idea about
whet her sonething is reliable on a scientific basis.
Only if it's reliable does it feed into the ultimte
question about whether or not there's causation.

And the burden, the burden has al ways been
50 percent if you will, 50 percent and a little nore
That was true in Daubert, that was true in the whole
in the Daubert progeny of cases. The quality of the
evi dence that goes into that burden is a different
matter.

The PSC has laid out a theory here that has
mul ti ple steps. Rather than going through obviously
20 days of evidence on those very steps, |'d rather
pose a series of questions that | think come up when
one | ooks at that theory and in separate parts. And |
think you really have to answer that yes, the
Petitioners have convinced you on each step before you
can find that there's causation under the first theory
that MVR and mercury causes autism

The first question is, do you believe that
mercury in the anpunts contained in vacci nes causes
i mrunosuppression, any clinically rel evant
i mrunosuppression. Do you believe that based on the
testinony that you' ve heard fromDrs. Byers and
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Aposhi an agai nst the testinony that you' ve heard by
Drs. Brendt and McCabe. Do you believe that neasles
virus causes clinically significant inmune
suppression, or do you believe the testinony of the
experts that Respondent put who work in the field of
nmeasl es day in and day out and what their observations
have been.

Do you believe that nmeasles virus persists
in the brain in a way never seen before as Dr.

Ki nsbour ne hypot hesi zes? Do you believe that it
persists in the brain but does not cause cel
destruction? Do you believe that it persists in the
brain and gives clinical synptons entirely distinct
from subscl erosi ng panencephalitis, that it manifests
in synptons that are unique, those synptons that are
unique to autisn? | think Dr. Rust explained the
differences fairly convincingly at least in nmy view
during the Hazl ehurst case.

Do you believe that it persists and causes
inflammation in the brain when that's not seen in
subscl erosi ng panencephalitis? Do you believe overal
that the mechanism the injury nechanismthat Dr.

Ki nsbourne postulates is reliable when he hinself in
the Cedillo case described it as the weakest part in
his whol e chain of causation, a chain of causation
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whi ch many of the separate parts he described is
hovering at about the 50 percent confidence interval
for hinself?

And specific to this case, do you believe
that neasles virus could persist in the brain, cause
an i mmune reaction as Dr. Kinsbourne hypothesizes and
yet not result in measles antibody when that was
nmeasured in Colten's CSF?

M. Powers has said, well, neasles virus
could act in a new and novel way, one never seen
before. | believe that that really is al nbst coning
word for word fromDr. Odstone's witings. W heard
that a lot in Cedillo. W've now heard from Dr.

A dstone and what he believes about this theory, this
post ul at e.

Do you believe that it could act in this new
and novel way as Petitioners said when three, and if
you count Dr. O dstone, four preem nent experts in the
field of nmeasles virus have cone in and said, we
research it, we want to see it in new and novel ways,
we're | ooking for that, and it does not behave in this
fashion? Dr. Ward, Dr. Giffin, Dr. Rima and now Dr.
O dstone if you choose to accept that say it does not
behave this way.

If you were going to | ook for the neasles
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virus to behave in a new and novel way, would you | ook
to those people who are studying it, or would you | ook
to Dr. Kennedy, who's witten one paper based on his
review of those very experts we presented in terns of
finding out whether neasles virus could act in a new
and novel way?

Do you believe the Unigenetics test results
are reliable? And do you believe that when
Uni genetics can get a positive result when no reverse
transcription process is performed? And we know t hat
that has to be done in order to find this type of RNA

Do you believe that you can trust the
Uni genetics results when you know t hat when confronted
with a zero copy nunber for a sanple and then that
same sanple getting a copy nunber that's say 2, 400,
they ignore the zero and take just the 24? Wuld you
trust the lab results froma |lab that operated in that
fashion? Do you believe the Unigenetics results when
they report cell counts that are physically
i npossi ble? You can't cramthat nuch genetic material
into a cell.

One thing that the focus has not been on it
recently because it certainly is not going to be part
of the Petitioners' case, and we've been in the | ast
two cases responding nore to the Petitioner's case,
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and that's the epidem ol ogi c evidence, and | think
it's an appropriate tine to go back to that and think
about it alittle nore.

Do you believe that epidem ol ogi c evi dence
that shows that MWR vaccine is not associated with
autismcan be wholly ignored? The IOMdidn't believe
that. They | ooked at it and concl uded based on that
evidence that there is no link

I would be remiss in talking about it as
much as there has been sone di spute about the
Uni genetics results. W don't think there really is
any di spute about it, but we heard what does Dr.

O Leary think, and he's not here obviously. He's not
been presented by Petitioners. And | think there was
some di scussi on about hearsay, and | assune, | assume
with respect to Unigenetics that that discussion about
hearsay was about Dr. O dstone's testing if you will
of Uni geneti cs.

It certainly couldn't have been about Dr.
Rima's or Dr. Bustin's testinmony. They | ooked at the
lab results. They had actual access to the lab. You
know, they weren't telling you what soneone el se told
them was going on there, they were | ooking at what was
going on there. So it nust have been about Dr.

A dstone and what he sai d and what communi cations nmay
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have gone back and forth between O Leary.

I think in all this, people nmay have ignored
a piece of evidence that the Respondent has put in in
the Cedillo case, and it's a newspaper article that
quotes Dr. O Leary in 2004 and what he had to say
about his testing in the lab. And that was
Respondent's Exhibit AAA, triple A

He said, and |I'mtal ki ng about the
Uni genetics testing results, and 1'mgoing to quote,
take a quote fromthat article: "The testing
continued until late 2003, and reports were provided
to Al exander Harris and to the U K. Court on our
findings. They did not support the MVR autism
hypot hesi s. "

| think that convincingly tells us how
reliable the Unigenetics test results are for the
proposition that they've been put forward to for in
this hearing and in these test cases generally, that
is, whether they could possibly [ink MVR to autism
Dr. O Leary hinself said that they did not, the tests
in the Unigenetics did not do that.

In wapping up, I'd just like to say |
apol ogi ze if in some point there seens to be sone
passion to our defense of the case. Qur exuberance at
times may | ead us to perhaps an overstatenent, that
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they hopefully didn't offend, maybe at tinmes it does.
Certainly, I've tried to be dispassionate. 1'll just
give you a little anecdote. A couple of weeks after
the first trial, | bunped into a friend and he said,
read about a case you're doing in the newspaper, and
that had never happened before.

Toiling away for 16 years in vaccine work
and even nore working for the United States, |'ve
never had anybody say to ne, oh, | read about a case
you did in the newspaper. And |'ve had to adnmit a
little bit of vanity. 1 was interested to hear that.

And | said, oh, what did you read? He said,
they described you as colorless. So | didn't want to
be colorless, but I hope I haven't maybe stepped
beyond the bounds at tines and been a little too
exuberant. But a vigorous defense is warranted here
and a certain anpunt of passion in what we do. And |
think we ought to be passionate about it, because what
we do is inportant. CQbviously what M. Powers and M.
W ckershamdo is inmportant, but also what we do for
the United States is inportant because the stakes are
very high and inportant for both parties here. It
certainly is true in every case.

And | know it's abundantly clear to the
Court in every case that it's inportant to the
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petitioners before you. |'ve done these cases for 16
years, and | felt that every single case was inportant
to the petitioners and can recogni ze that and know

t hat.

Here, however, | think the spotlight also
shows how inmportant it is in ternms of decisionnmaking
and maeking the right decision, not being swayed
necessarily by appeals to nore personal enotions if
you will and | ooking at it based on evidence al one,
because this case, there is a spotlight on this case,
and what you do obviously will be viewed by many
peopl e as indicating whether or not vaccines are safe.
Now that's true in every case, but here the spotlight
isonit. It's brought into our attention that what
we're going to do is going to be | ooked at cl osely.

So | won't apol ogize for vigorously
defending this case. It's an inportant case. |
believe that we put on reliable evidence that shows
the vaccine, it is a safe vaccine, it does not cause
autism And | have every confidence that the Court
will apply that evidence and make the proper decision.
Thank you.

THE COURT: Thank you, M. Matanoski.

M. Powers?

MR PONERS: Yes?

Heri tage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 131 Filed 04/07/08 Page 29 of 36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1042
THE COURT: D d you wish to nake a very
brief --
MR. PONERS:. Extraordinarily brief.
THE COURT: Extraordinarily brief 1'll buy.
Ckay.

MR. POMNERS: Yes. And | do appreciate your
i ndul gence to let ne respond, as is often traditiona
inacivil setting, a brief rebuttal close.

And just addressing a couple of issues that
M. Matanoski raised. Talking about the credibility
attack so to speak on the Unigenetics lab, it's
inportant to renenber that when we hear that docunents
were revi ewed soneplace, it's inportant to renenber
that we don't see the docunents here. And evidentiary
rul es about having the conplete record, being able to
put things in context and being able to track the
hi story of events, particularly detailed events that
matter at a laboratory, is significant. And we don't
have that here for a number of reasons.

VWhat is a problemw th the Respondent's case
is that so nuch of their testinony, including nuch of
what we heard fromDr. R ma yesterday, is based on
conj ecture and assunptions based on very, very limted
bits of information, assunming that if an error
happened once that it's a pervasive error, that if a
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m stake is made, it's a pervasive mstake, that if
contam nati on happens once, it (a) isn't properly
addressed and (b) happens repeatedly. Assum ng,
assum ng, assumng w thout evidence that it happens.

And if you look at what's actually
docunented, particularly the Unigenetics issue, it's a
much narrower universe of alleged errors than one
mght be led to believe if you extrapolate it out. So
I just wanted to raise that one.

And al so the point that in one of the
Respondent expert reports, Unigenetics was descri bed

as "a purpose-built laboratory,” with the inplication
that it was built on behalf of litigants, it was being
operated by folks with a stake in the outconme. That's
how | read the "purpose-built" description.

It's also inportant to renmenber that in the
U K, there was a massive purpose-built attack on that
| ab, paid for and organi zed by the pharnaceuti cal
conmpani es that were at risk of liability in that
system And that purpose-built defense has been
inported and is being used here. And not that it's
i nappropriate to do that, but it's just inportant to
renenber that when one side is described as purpose-
built, it often applies to the other. And those are

just issues that you ought to consider in weighing the
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credibility and the reliability of the evidence.

One last note, | just want to tal k about the
i ssue of epidem ol ogy, because M. Matanoski is right.
It's really focused at least in Cedillo fairly
extensively on Dr. Fonmbonne's testinony. | was going
to say | vigorously disagree, but it's not me. The
scientific conmmunity vigorously disagrees with any
statenment saying that epiden ol ogy can prove that
there's not a cause and effect.

And the data, as you know, and the evidence
that we heard way back in Cedillo has said it's about
associ ations. And epidem ol ogy can't concl usively
prove the positive or the negative. So get that issue
out .

And | think it's nore than a semantic issue
As we start tal king about this and you get your brain
into the science and you're | ooking for certainty and
you think about it, | think there's an urge for sone
of the science out there to be functional, so to have
the evidence say yes, give ne an answer, and | can
dunmp a bunch of data in here and pl ease give ne answer
on causation. It can't. |It's just not going to get
you t here.

A final note on epideniology, and this again
came up extensively in Cedillo. There really hasn't
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been a study done to | ook at this problem the
progression, particularly in Colten Snyder's case,
| ooki ng specifically at a population of children with
regressive auti smsynptons and exam ni ng the
associations with the adm nistration of the MVR A
study hasn't | ooked at that. The design, the size and
all the other issues that were bared out in Cedillo on
studi es that had been done tell us that that
epidemiology is not particularly informative to
resolving a case like this with this presentation of
synpt ons.

And we understand as Petitioners the
i nportance of the case and the decision here. The
Snyders, just as was the case with the other folks in
the other test cases, are not anti-vaccine. Again,
these are the fol ks that vaccinated their children
And nobody on this side of the case is saying we
shoul d stop doing that. And fortunately Thinmerosal is
now out of the pediatric vaccine supply, and that's
good news.

But | do agree with M. Matanoski that
what ever the outconme of this process, it certainly
ought not to be that vaccines are inherently bad and
to be avoided. That is not the nessage here, and
that's not the message you're going to send by
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wei ghi ng the evidence and rendering a decision that
awar ds conpensation to Colten Snyder

THE COURT: Thank you very much. On behal f
of ny colleagues, | want once again to thank the
Snyder family for coming forward and being a test
case, the third test case in this first theory
advanced on the causation of autism

| want to commend counsel for both sides for
their presentation in this case. | want to
specifically thank the Wckersham & Bowers firm for
comng forward late into this process and in five
mont hs getting this case ready to go to trial,
obviously with the able assistance of the Petitioners
Steering Conmittee.

But it was inportant for purposes of the
program and for how the office of Special Masters
approaches these cases to have the benefit of three
cases that have presented very different patterns for
us that will result in a far better product | think
fromour office as we work to get decisions issued,
agai n enphasi zi ng that each Special Mster w |l decide
only that Special Master's individual case.

I'"'mthe fortunate one who gets to go |ast,
and so |'ve seen all of the evidence in all of the
other cases and it's clearly all before ne. The
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i ssues of what evidence the other two Special Masters

will be considering is still a bit upin the air.

We have a briefing schedule. | know that
there will be no decision issued before the briefing
schedule. | know that it will take sone time to issue

t he deci sion even after the briefing is concluded and
that we do have the specter out there of additiona
evidence relating to the U K litigation and the

Uni genetics | ab, but we will discuss how that cones
in. 1'll enphasize again as | did the last two days
that it is time to stop tal king about what we wi sh we
had and make every effort to get it. |If we can't get
it, we'll resolve the case without it. Nobody has a
perfect case.

But we have indicated our support for the
parties obtai ning whatever additional information from
the U K litigation, fromthe experts who testified
there or not testified but filed reports and may have
filed other docunents. W certainly support that
because it is inportant not only that we cone to the
correct decision in our individual cases but that we
come to the correct decision period, recognizing the
i npact that these decisions have on future cases.

So, with that, again, |I thank counsel for
both sides. |It's been a pleasure working with you,

Heri tage Reporting Corporation
(202) 628-4888



Case 1:01-vv-00162 Document 131 Filed 04/07/08 Page 35 of 36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1048
and | ook forward to reading those posttrial briefs.
We' re adj our ned.

(Whereupon, at 9:43 a.m, the hearing in the
above-entitled matter was concl uded.)
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