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Ronald W. Stevens, Kirkpatrick & Lockhart, Washington, D.C., with whom were Joseph J.
Brigati, Kirkpatrick & Lockhart, Washington, D.C., and Richard D. Bernstein, Sdley Audin Brown &
Wood, Washington, D.C., for plaintiff.

Jeanne E. Davidson, Deputy Director, with whom were Colleen A. Conry, William F. Ryan,
Tarek Sawi, David M. Cohen, Director, Commercid Litigation Branch, Civil Divison, and Suart E.
Schiffer, Acting Assstant Attorney Genera, United States Department of Justice, Washington, D.C., for
defendant.

OPINION

This caseisbeforethe court after remand fromthe United States Court of Apped s for the Federal
Circuit and upon the motion of plaintiff Glendde Federa Bank, FSB, for entry of judgment.
In Glendale Federal Bank, FSB v. United States, 239 F.3d 1374, 1383-84 (Fed. Cir. 2001), the
Federa Circuit vacated this court’s prior award of damages based on restitution and remanded the case
tothis court for acaculationof plantiff’ stotal reliance damages, conduding that “reliancedamagesprovide
a firmer and more rationa basis than the dternative theories argued by the parties.” Id. at 1383. Upon
remand, plantiff promptly moved for entry of judgment pursuant to Rules52 and 58 of the Court of Federal
Clamsinthe amount of $862,777,000, whichplantiff contends is the amount of the actua, out-of-pocket
losses sustained as a result of Glenda€' s rdiance on the contract. Defendant opposes plaintiff’s motion,
and contends that Glendal€' s reliance damages claim is legdly barred and that, even if not legaly barred,
itislegdly and factudly infirmin its entirety. Defendant contendsthat plaintiff’ sreliance damagesare zero.



Faintiff’s mation for entry of judgment relied onthe record developed during the trid on damages,
which culminated in this court’ s first opinion on damages. See Glendale Federal Bank, FSB v. United
Sates, 43 Fed. Cl. 390 (1999). The court hed ora argument on plaintiff’s motion on June 26, 2001.
The briefing onthe motion, aswdl as the argument, were extraordinarily helpful to the court informulating
this opinion, and the court commends the parties on ther written and oral presentations. After careful
congderationof the parties arguments, and after careful review of the rdlevant legd sandards, the factua
record developed at tria, and the indructions of the Federal Circuit, the court awards plaintiff Glendae
Federal Bank $380,787,000, whichrepresentsthe tota amount of Glendad € s*“wounded bank” damages,
and other incidentd reliance damages, which this court concluded in the earlier trid opinionthat Glendde
suffered as aresult of its reliance on the contract. Plaintiff isnot entitled to recover on the remainder of its
dam, because plantiff’ sreiance damage model fails to measurethe “ actual | osses sustained by plantiff as
areault of the Government’ sbreach.” Glendale, 239 F.3d at 1383. Assuming that plaintiff cannot obtain
interest on this amount, this award isunjust in that plaintiff has lost the interest value of this money for a
period of many years. Plantiff will get Sgnificantly less than hdf of the amount that this court fedsisthe
fair amount by which it has been damaged. Thisis not justice. However, it is not the job of a court to
legidate on what the law should say. Rather, the judge must remain true to his oath by following the law.

BACKGROUND

The factud record in this case, both during the lighility and damage portions of the proceedings,
hasbeenwell-developed. It has dso been extensively recounted, in the opinions of this court, the Federa
Circuit, and the United States Supreme Court.! The following is therefore intended as asummary of the
underlying contract and breach, in order to provide a context for understanding the damages claims
currently before the court.

Glendde seeks damages resulting from its 1981 supervisory acquidtion of afaling Horida thrift,
Firg Federal Savings and L oan Association of Broward County (Broward). Pursuant to itscontract with
the government, Glendale was permitted to book Broward' s net excess ligbilities (or negative net worth)
asanasset for regulatory capital purposes, and was permitted to amortize this asset, known as supervisory
goodwill, over a period of 40 years. Had Glendale not been able to treat the supervisory goodwill as
regulatory capitd, it would have been immediately insolvent upon consummation of the transaction, with
acgpitd deficit of nearly $500 million. Asthis court stated previoudy: “the supervisory goodwill and the
long amortizationwas designed to fill the capital hole, permit Glendae to maintain its ahility to leverage its

The case has been the subject of six trid and appellate court decisions. For amore
comprehensive discussion of the underlying contract and breach, see, inter alia, Satesman Savings
Holding Corp. v. United Sates, 26 Cl. Ct. 904 (1992); Winstar Corp. v. United States, 64 F.3d
1531 (Fed. Cir. 1995)(en banc); and United States v. Winstar, 518 U.S. 839, 116 S. Ct. 2432
(1996).



exising capita, give the thrift the ability to generate income to replace the amortizing goodwill and,
ultimately, make the whole enterprise profitable” Glendale, 43 Fed. Cl. at 394.

In 1989, in response to the increesngly dire systemic crigs facing the savings and loan indudtry,
Congress passed the Financid Inditutions Reform, Recovery and Enforcement Act (FIRREA). Pub.L.
No. 101-73, 103 Stat. 183. FIRREA, among other things, greetly restricted the use of goodwill and other
intangible assetsinthe calculationof regulatory capitd. FIRREA and itsimplementing regul ationsbreached
the goodwill promise. Plaintiff ultimatey shrank by approximately 40 percent after the breach, in an effort
to improve its capital position.  The thrift was ultimatdy able to raise $451 million in 1993 to return to
capita compliance.

At trid, Glendale sought to prove its entitlement to expectancy, restitution and reliance damages.
This court concluded that plantiff’s model for expectancy damages in the form of lost profits was
implausible, and instead awarded Glendde $908,948,000 in restitution and non-overlapping reliance
damages. Glendale, 43 Fed. Cl. at 399, 410. The crux of therestitution component wasthe market vaue
of the ligbilitiesassumed by Glendde at the time of the transaction, which the tria court viewed asthe vaue
of the benefit conferred uponthe government by Glendale. 1d. at 406-07. Once the net gainsfor Glendde
from the transaction were deducted, this trid court concluded that the net benefit conferred on the
government was $509,921,000. Id. a 409. This court dso awarded $380,787,000 in non-overlapping,
or post-breach, reliance damages. The largest component of this portion of the damage award are
“wounded bank damages,” which reflect the increase in the cost of funds which Glendade suffered asa
result of faling out of capita compliance after the breach. 1d. at 408-009.

On apped, the Federal Circuit rejected this court’ srestitutionary award based onthe market vaue
of the assumed liabilities of Broward. The Federd Circuit stated that “it is clear that the Government’s
promisethat was breached had substantia value.” Glendale, 239 F.3d at 1381-82. However, the Federal
Circuit Stated:

[T]he actiontaken by the purchasng S & L in acquiring the faling thrift did not result inthe
Government, pecificdly the FSLIC, saving the dollar vaue of the net obligations of the
thrift. For one, it isnot at al clear that but for Glenda€e's purchase of Broward the
Government would have been called uponto makeup that deficit thenand there. Glendde
was only one of a number of potentid acquirers of Broward. Alternatively, rather than
approve a merger, the Government had open to it the option of hiring new and better
management to run Broward and make ago of it, just as Glendde itsdf did.

Id. at 1382. Ultimately, the Federd Circuit concluded that the va ue of the assumed liahilitiesin this context
does not represent an accurate caculation of the benefit received by the government:

This case, then, presents an illugtration of the problem of granting restitution based on an
assumption that the non-breaching party is entitled to the supposed gains received by the



breaching party, when those gains are both speculative and indeterminate. We do not see
how the regtitution award granted by the trid court, measured in terms of a lighility that
never came to pass, and based on a peculative assessment of what might have been, can
be upheld; accordingly, we vacate the trid court’s damage award on this theory.

The Federd Circuit remanded the case for acaculationof reliance damages. The Federd Circuit
stated:

[W]e conclude that, for purposes of measuring the losses sustained by Glendde as aresult
of the Government’ s breach, reliance damages provide afirmer and more rationa basis
thanthe dternative theoriesargued by the parties. . . . Rdiance damageswill permit amore
findy tuned caculaion of the actua losses sustained by plaintiff as a result of the
Government’s breach.

Id. at 1383. In addition, because the case was being remanded to the trid court, the Federd Circuit
elected not to review the reliance components of the court’ saward at that time, decting to “ await the find
award review when and if it isgppeded.” Id. at 1384.

ANALYSIS

A paties rdiance interest is“hisinterest in being rembursed for loss caused by reliance on the
contract by being put in as good a position as he would have been in had the contract not been made. . .
" Restatement (Second) of Contracts 8§ 344(b). The principle in reliance damages, according to the
Federal Circuit, “is that a party who relies on another party’s promise made binding through contract is
entitled to damages for any losses actudly sustained as a result of the breach of that promise.” Glendale,
239 F.3d at 1382. In addition, the Federa Circuit has stated that “[a]s a genera proposition, these
damages are available for injuries resulting from activities that occurred either before or after the breach.”
Id. at 1383 (citing Cdamari & Perillo, The Law of Contracts, § 14.9 (“[A] party may recover expenses
of preparation of part performance, as wel as other foreseeable expenses incurred in reliance upon the
contract.”))

In its motion for entry of judgment, Glendale asks the court to reinstate the post-breach “wounded
bank” potion of its earlier opinion and judgment, incdluding the prior findings of the court. Paintiff argues
aso that it is etitled to recover, as reliance damages, dl post-acquisition expenses that Glendae
reasonably and foreseeably incurred in reliance on the government’ s promise and which it was unable to
recoup further after the government’ sbreach of the contract, despite reasonable mitigation efforts, lessdl
income Glendde redized fromthe Horida divison. According to plaintiff’s experts, the net actual out-of-
pocket loss suffered by Glendde in its Florida division was $527,530,000. When coupled with the
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$380,787,000 wounded bank damages plaintiff seeks to have reinstated, and less $45,540,000 in losses
already counted as wounded bank damages, plantiff seeks a tota reliance damage award of
$862,777,000. This rdiance award which plaintiff seeks now isidenticd to the reliance award plaintiff
sought to prove &t trid.

Glendal € s Out-of-Pocket Loss on the Florida Division

Glendde argues that it is entitled to recover al its out-of-pocket cash losses that it suffered in
operating the Floridadivison. Glendae contends, firgt, that its out-of-pocket cash losswasthe reasonable
and foreseeable result of Glenda€ s reliance on the contract. According to Glendae:

Therecord establishesthat Glenda € s management of itsHoridadivisonfrom1981-1994
[when Broward's deposits were sold] was entirely reasonable, and that its specific
decisons to sdl Broward's long-term, fixed-rate mortgages, diversfy its portfolio to
reduce the interest-rate mismatch that precipitated Broward's falure, and expand its
operations in Horida were not only foreseegble but made with the government’s
knowledge and active encouragemen.

Glendde sBr. for Entry of J. at 10. Therefore, according to Glendde, it is entitled to reliance damages
based on dleged losses it suffered as part of itslong-term operation of Broward, and whichit was unble
to recoup because of the breach.

Second, Glendde argues that it has accuratdly tabulated itsnet out-of -pocket cashlossesfromthe
operation of the Florida franchise. According to Glendae, its experts have established that Glendale
sustained an out-of -pocket cashlossof $527,300,000. Thisamount, according to plaintiff, representsthe
actud loss suffered by Glendde by “smply adding up all of the Horida ligbilities Glendae paid through
1994 and then deducting from this sum all of the income and asset vdue it redized in Florida through
1994.” Glenda€e s Br. for Entry of J. at 23.

Defendant makes a multi-pronged attack on plaintiff’s clam for reiance damages based on its
dleged Horida operating losses.  First, defendant argues that the entire clam for the Florida operating
lossesis barred as a matter of law becausetheselossesare not infact reliance damages. They are neither
“essentid” reliance damages-that is, expenditures that plaintiff has incurred in partidly performing or
preparing to perform a breached contract. Nor are they “incidentd” reliance damages. Defendant
characterizesthese as expenditures made in preparationfor acollaterd transactionwith the expectationthat
the performance of the breaching party will alow recoupment of that expenditure, with that expenditure
now rendered worthless by the breach. Further, the government argues that allowing plaintiff to recover
the FHorida operating losses would render the government the guarantor againgt plaintiff’s losses, and
nowhere in the actua goodwill contract does the government provide such aguarantee. Defendant then
argues that, even were the Florida operating losses to be considered reliance costs, Glendale cannot
recover them because it cannot show that it would have recouped the aleged |osses absent the breach.



Regardless, according to defendant, the breach did not require plaintiff to sall Forida, so the breach did
not prevent the recoupment because it did not force the sde of Forida, and even if it did force the sde,
Glendde recaived far vadue for the franchise as part of the sde.

Defendant also takes plaintiff to task on the caculation of plaintiff’s alleged out-of-pocket |osses.
Firg, and principaly, defendant argues that the basis of plaintiff’s caculation of its lossesisbarred asa
meatter of law. That is because, contrary to plaintiff’s contention, the calculation is redly premised on
treating the value of the net assumed liabilitiesasthe cost, or initid investment, which Glendde paid for the
Floridafranchise. Defendant posesthefollowing syllogismto explainitsargument: “(1) The Federa Circuit
held that Glendde did not pay Broward's excess lidhilities (2) Glendad€ s clam for [Forida operating
losses] turns upon the assumptionthat Glendale did pay Broward' s excess liahilities. (3) This Court must
reject Glenda€' s clam for [Florida operating losses].” Br. of the United StatesRe. Glendale€ sFailureto
Prove Rdiance Damages at 45. In addition, defendant makes several methodological attacks on the
compoasition of Glenda€ s dleged profits and |osses from the operation of Florida.

Although the parties spend congiderable time inthe briefs arguing over whether Glenda€ s dleged
Horida operating |osses are reliance damages under the Federd Circuit's articulation of the scope of the
reliance interest, in the end it is does not matter, because plaintiff hasfaled to persuade the court that its
reliance damage modd shows any “actud losses sustained by plaintiff as a result of the Government’s
breach.” Glendale 239 F.3d at 1383. Because plaintiff’s model does not show any “actud losses” the
court need not answer whether the government is responsible for any losses.

The bottom lire is that plantiff’s model for caculation of Florida losses relies on treating the
assumptionof Broward' sligbilitiesas acogt, or initid investment. Thereport provided by Brad S. Plantiko,
plantiff’s accounting expert, makes this unambiguoudy dear:

To determine the Pre-Tax Net Recovery to Glendae of its Florida operation, Peat
Marwick determined the amount of Glendale's investment in Florida. The amount of
Glendd€ sinvestment in Horidaisequal tothefair value of the liabilities assumed by
Glendale minus the fair value of the assets acquired by Glendale, i.e., the goodwill
that Glendale obtained on its books as a result of its acquisition of Broward and
other Florida acquisitions.

(Emphesis added). The Federd Circuit, however, has concluded, based on the facts of the case, that
“neither Glendale nor the Government was cdled uponto pay the potentid lossesthe fear of which was
the mativation for the scenario in thefird place.” Glendale,239 F.3d at 1382 (emphasis added). And,
asthis court stated in its prior opinion on dameages, a critica falling of plaintiff’s modd isthat “it does not
show that [Glenda€] actualy had to expend this amount in reliance on the contract.” Glendale, 43 Fed.
Cl. at 403.

Paintiff’ s attempts to get around this holding and the Federal Circuit’ sfocus on“actud losses’ are



amply unavaling. Glendde contendsthat it isunnecessary to determinewhether theassumption of ligbilities
condtituted a real cost at the time of the merger, because over time Glendde pad cash on its lidhilities
Further, plaintiff pointsto afootnote to Mr. Plantiko's report, which plaintiff argues makes the point that
Mr. Plantiko’ scaculationof Glenda€ sHoridaloss*“would be unchanged” if the goodwill wasnot treated
as a cost or invesment, provided thet it was dso not givenvdue asanasset.  But, as defendant points out,
this footnote does not render the goodwill amount irrdevant to the caculations, but merely sates that the
results of the andyss would be unchanged whether he treated Broward's goodwill as an actua cost
incurred on the day of the merger or anactual cost incurred over the amortization period. 1t does nothing
to dter the redity that Mr. Plantiko’'s andlyss is premised on treating the initid supervisory goodwill
figure-that is, the mark-to-market vaue of Broward' s excess liabilities-as Glenda€' s principle cost or
investment.

The centra point isthat Mr. Plantiko’s report does not offer an accurate accounting of the actud
losses Glendde sustained in operating the Florida franchise. Stated differently, it does not serve as an
accurate measure of the total amount of cash spent in Florida, less the total amount of cash received in
operating Horida. Rather, it measures the market value of the assumed liabilities as a codt, but does not
answer the question of whether Glendde was caled upon to pay anet cash outlay in the amount of the
assumed excess lidbilities  The court is cognizant of the cases cited by plaintiff that hold that a
contractudly-binding assumption of adebt not yet due is a cost for purposes of contract damages. Butthe
court isalso aware that the framework for the calculation of reliance damages as articul ated by the Federal
Circuit focuses on actua out-of-pocket losses, not paper caculations of losses, and that much of
Broward's paper deficit was diminated by the reduction in interest rates. If this were a dispute between
two private partiesthe plantiff’ sargument would have greater force. But the law of the case on this point
isclear: plantiff’s assumption of Broward' s deficit was not a cod.

As plantiff points out, it paid dl ligbiliiesasthey came due, incash. The problem isthat plaintiff’s
model does not measure that figure, in cash. Itis predicated onaliability figurethat the Federal Circuit has
found “never cameto pass’ and is speculative. Because of these infirmities, and because it cannot serve
asthe basis for anaccurate accounting of plantiff’ sHoridalosses, the court is compelled to deny plaintiff's
motion for damages caused by the Florida operating losses in their entirety.

Glendale' s Wounded Bank and Other Post-Breach Reliance Damages

Inits motion, Glendale does not reargue its case for these damages, but merely requests that the
court reingtate its award and findings in support thereof. Defendant devoted considerable time in its
responseto attacking the case for wounded bank damages, and plaintiff was obliged to respond initsreply
brief, dthough it maintained that the court need not address the issue and should reinstate the prior award.

Although the court is mindful that the Federd Circuit has not addressed the merits of this portion
of the court’ sdamage award, the court also believes that there is nothing in the Federa Circuit’s decison
which requires that the court re-vist its prior findings and award on the wounded bank and other post-



breach reliance damages. Additionally, the court believes that these damages mest the criteria that the
Federd Circuit haslaid out: they are actud, ascertainable damages suffered by plaintiff as aresult of the
breach. The court therefore reingtates its prior reliance award of $380,787,000.



CONCLUSION

For the reasons stated above, the court grants plaintiff’s maotion for entry of judgment in part to
reingate the court’s prior award of reliance damages in the amount of $380,787,000. The court denies
the motion for entry of judgment withrespect to that portion of reliance damages resulting from the aleged
Florida operating losses. The Clerk is therefore directed to enter judgment for plaintiff in the amount of
$380,787,000.

IT ISSO ORDERED.

LOREN A. SMITH
SENIOR JUDGE



