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OPINION
MILLER, Judge.

This contract action, before the court after trial, juxtaposes the military’ s evolving
requirements and a contractor’ s over-ambitious assessment of its capabilities to meet them.
In the circumstances the contractor questionsthe military’ s choice of afixed-priceincentive
contract and the mushrooming of labor hours expended in responding to fluid requirements.
Themilitary defendsthe choice of contract type, disputesthechargeof illegality, and blames
the contractor for spending $34 million on a $22 million contract. The court concludes that
Congress precluded this type of contract during three years of its performance, but that
damages shall be determined under the contract. Plaintiff isentitled to an award on some of
its claims; with respect to constructive changes, which dominated trial, plaintiff has failed



to establish that the Government ordered most of the constructive changes and, even if so,
to prove its damages with the requisite certainty.

FACTS

In the mid-1980s, the military identified a need to upgrade its Vietnam-era Tactical
Air Command Central (“TACC”). This objective to advance the command and control of
Marine Corps operations gave birth to the Advanced Tactical Air Command Central (the
“ATACC”). From this nascent concept, the Navy and the Marine Corps commenced the
development of the ATACC, the subject matter of the instant case. 1/

The ATACC wasto be a set of four modular shelters that could be transported onto
the battlefield to provide local command and control. Each shelter was to house sufficient
hardware (including desktop terminals, operator consol es, and communi cations equi pment)
and software (including software for various military communications protocols, message
generation, and database management) for the Marine Corpsoperatorsto plan andimplement
airbornestrikes. Thisportablecommand and control center wasto replacethe TACC, which
contained outmoded equipment and software and was housed in an inflatable bubble.

On February 7, 1986, the Government prepared the Software Baseline Estimate. It
estimated the lines of code (“LOC”) to be developed by the eventual ATACC contractor to
be between 52,200 and 121,200. The estimate concluded that atotal of 182,000 to 240,000
LOC would berequired. The difference between the two estimates entailed code furnished
by the Government or already in existence.

On November 17, 1986, United States Navy Space and Naval Warfare Systems
Command (“SPAWAR”) finalized the ATACC Acquisition Plan 86-16 (the “Acquisition
Plan”). The Acquisition Plan callsfor, among other items, a standardized Navy computer --
the AN/UY K-14/43/44 -- which can use the CMS-2 compiler, Tactical Digital Information
Link (“TADIL") 2/ software to be government-furnished information (“GFI”), and
developmental items (“DI”) to be mainly software in the information-management area of
the ATACC program. The Acquisition Plan labels the software risk as “moderate and
manageable.”

1/ Although the facts of the case are developed extensively in this section of the
opinion, additional facts are presented and discussed in the relevant subsections.

2/ Thisopinion is burdened with acronyms and compound acronyms, the leitmotif
of technospeak. The court’s list of acronyms and compound acronyms that the witnesses
used during trial totaled eleven pages.



In August 1986 SPAWAR opened the ATACC request-for-proposal (“RFP’) library
at Calculon Corporation, a government contractor providing support for the ATACC
program. The library contained almost all of the information required to bid on the RFP;
somelimited information rel ated to tracking capabilitieswas classified and not inthelibrary.
Grumman Data Systems, Inc. (“GDS’), became interested in the project. GDS was a
division of Grumman Aerospace Corporation (“Grumman”). (Northrop Corporation
acquired GrummanonMay 18, 1994, forming Northrop Grumman Corporation (“plaintiff”)).
The types of documentsthat GDS personnel could have reviewed (or copied) at the library
included the first draft Statement of Work (“SOW”), operational documents, TACC
documents, military standards (“MIL-STD”), and Data Item Descriptions (“DIDs’). GDS
used the Calculon library, copied acomplete Marine Tactical System (“MTS") protocol and
encountered no barriersto review of all thedocumentsinthelibrary. At approximately this
time, SPAWAR held a pre-RFP industry conference for the ATACC program. Before
SPAWAR released the ATACC RFP, GDS sent severa representatives to SPAWAR to
identify the Marine Corps' s needs regarding the ATACC program.

SPAWAR issued the ATACC solicitation on April 30, 1987. Two months later the
Marine Corps completed the MTS message specification.

GDScomposed aproposal team that included, among others: Richard F. McL ean, the
ATACC Software Manager; Joseph A. Cotellessa, the Manager of the Battle Management
Subsystem for the ATACC; Dr. Joseph H. Kullback, Senior Systems Architect; Harold
LaWare, Vice President of Technical Operations for GDS; and William T. Bonner,
Engineering Manager. Dr. Stuart A. Steele, Vice President of GDS, was responsible for
technical solutions, costing, staffing, and personnel for the program.

To generate an LOC estimate, Mr. Cotellessa used the Constructive Cost Model
(*COCOMOQ”), a widely accepted estimating tool. COCOMO is a top-down tool that
generates an estimate of man-months of labor based on projected LOC. Becauseit is a
modeling tool, COCOMO must be calibrated properly, usualy by use of past results. Dr.
Steele testified that Mr. Cotellessa had someone calibrate COCOMO based on three past
projects. Dr. Steelebelieved the L OC estimate generated by COCOM O wasreasonable. Mr.
Cotellessa supervised the estimates of all GDS software proposed for the ATACC. Mr.
Cotellessa used the ATACC specification to generate an architecture. Then, he used the
lowest level requirements to determine how many LOC of existing products needed to be
modified. For new software Mr. Cotellessa constructed from bottom up a structure to
estimate the LOC needed for all new items by asking members of each project group within
GDSwhat they considered their portion of the ATACC software devel opment would require.
COCOMO resulted in amore pessimistic schedul e than the bottom-up model. GDS used the
COCOMO estimatewhen it madeits proposal because COCOM O was ableto be segregated
into skill areas.



No confidenceinterval wasassignedto either estimate. Dr. Steeletestified that hedid
not usually assign confidence intervals to LOC estimates.

Concurrent with the generation of its proposal, plaintiff undertook risk assessments
regardingthe ATACC project. Mr. LaWarepersonally evaluated therisk and concluded that
it was very low because of the amount of non-developmental items (“NDI”) that GDS
proposed for the project.

OnAugust 20, 1987, SPAWAR finalized the Source Selection Plan (the* SSP”). Four
dayslater GDS submitted its proposal. GDS proposed an ATACC based predominantly on
NDI hardware and software. The GDS NDI software had been developed earlier for other
government programs, such as Commander in Chief Display Support System, Maritime
Defense Zone, and the Ocean Surveillance Information System Baseline Upgrade .

After it submitted its proposal, but before submitting its best and fina offer
(“BAFQ”), GDS, during April 1988, demonstrated its ATA CC concept to the Marine Corps
and SPAWAR. The RFP permitted demonstrations, and GDS seized upon this opportunity
to market its concept. In attendance at the demonstrations were senior GDS personnel and
ATACC team members, as well as high-ranking Marine Corps and SPAWAR personnel.
GDS treated its guests to an amost complete functioning system and a videotape that
demonstrated GDS's mock-up. Mr. McLean oversaw the demonstrations. Mr. LaWare
testified that this demonstration was a departure point from which to tailor to the Marine
Corps' sneeds. Thelive-test demonstration included NDI software and some DI software.
GDS continued to demonstrate its mock-up on numerous other occasions to othersin the
military. For the mock-up GDSwrotethe codein Fortran, which wasnot permissiblefor the
finished product; however, Mr. McLean thought that GDS had three to four weeks to
assemble the demonstration and knew that this was insufficient time to generate a
demonstration in Ada, which wasthe programming language called for by the specification.
GDS actually had four monthsto generate the mock-up, which Mr. McL ean testified would
have been sufficient for him to develop an Ada-based mock-up. Although GDS used anon-
developmental Fortranversion of Air Tasking Order (“*ATO”) softwarethat would later need
to bereplaced by adevel opmental Adasoftware package, ATO generation wasdemonstrated
to obtain customer feedback. Mr. McLean testified that government feedback indicated
satisfaction with GDS and that GDS met the requirements. According to Mr. McLean, this
feedback on the demonstration wasthe key to GDS' s understanding of the requirementsand
its relationship to the Marine Corps's needs in the future.

John F. Williams, Jr., now an employee of Logicon, whichisasubsidiary of plaintiff,
joined Columbia Research Corporation (“CRC”) in February 1988 after two-and-one-half-
decades in the Marine Corps. Hisrole with CRC was to provide support to Marine Corps
Systems Command (“MARCORSY SCOM”). CRC in genera was to assist the ATACC

4



program manager, who at various times was positioned in Marine Corps Headquarters (Lt.
Col. Lou C. Consagra and Mr. George Georgeadis), Marine Corps Research, Devel opment
and Acquisition Command (“MCRDAC") (Mr. Georgeadis), and SPAWAR (Lt. Col. James
T. Ware). CRC monitored cost and schedule and tracked requirements of the specification.

Mr. Williams developed a requirements traceability matrix from software that
assigned a number to each requirement to track each and to assess fulfillment of each.
Although not part of CRC’ s contract, Mr. Williams recommended use of the matrix, and the
Marine Corps agreed to it. After contract award Mr. Williams provided GDS with the
matrix. GDS developed a similar matrix of its own using other software.

Before contract award Mr. Williamswrote an independent verification and validation
(“IV&V”) plan for prospective IV&V contractors. CRC was intended to be involved in
V&V, but SPAWAR awarded an IV&V contract before MARCORSY SCOM went into
operation.

On March 29, 1988, Mgj. Janice P. Guy, the Developmental Project Officer for the
ATACC, sent aletter to Lt. Col. Consagra discussing her assessment of the software risk.
She noted that “[w]hile the processing of textual (character oriented) data is not new, the
incorporation of an automated capability into a tactical system, in support of [Joint
Interoperability of Tactical Command and Control Systems (“JINTACCS’)] character
oriented message exchange is of concern.”

Before BAFO submission, GDS answered questions posed by SPAWAR. With Mr.
McL ean as a participant, GDS answered an Ada sample problem. Adawasrequired for all
Computer Software Configuration Items (“CSCIS’) -- software items that make up the
software architecture of aprogram -- that were more than 25 percent new or modified. Ada
isahigh-order, or powerful, language, representing aconsolidation of other extant languages
-- Fortran, Cobalt, Pascal. GDS personnel possessed limited knowledge of Ada, and in his
LOC estimate Mr. Cotellessamodel ed the inefficienciesin COCOMO, penalizing GDSfor
its inexperience through an effort-adjustment factor for language experience.

To arrive at its own BAFO, GDS needed to “scrub” its own proposal to eliminate
unnecessary costs and expenses. Mr. LaWare undertook thistask. On May 31, 1988, GDS
requested BAFOs from its subcontractors, like Aircraft Systems Division (*ASD”), asister
division to GDS. On June 15, 1988, ASD submitted its BAFO to GDS for the shelters for
the ATACC. ASD’sBBAFO for the prototype was $6,079,680.00, including a 10.8 percent
profit, a price well in excess of the $4,350,000.00 BAFO that GDS wanted from ASD. In
additionto reductionsto the shelter costs, GD S secured reductionsfrom other subcontractors
-- including, among others, Digital Equipment Corp., Genisco, and SCI -- and made



reductions to its own costs, although no documentation of these reductions was introduced
into evidence.

On June 6, 1988, the Revised System Specification for the ATACC, ELEX-T-620A,
and the ATACC SOW were issued. On June 9, 1988, SPAWAR requested BAFOs from
bidders adjudged technically competent. BAFOs were to include formal incorporations of
the May 2, 1988 answers to questions. BAFOs were not to include exceptions to the
requirements, terms, or conditionsof the RFP; according to the June 9, 1999 call for BAFQOs,
“[any exception taken may render your offer unacceptable.” (Emphasis added.) BAFOs
were due to SPAWAR by June 24, 1988.

On June 24, 1988, GDS submitted its BAFO on which it performed another LOC
estimate. GDS estimated that 218,000 LOC would be necessary for its proposed ATACC.
InitsBAFO, GDStook no exceptionto the RFP, the ATACC SOW, or the ATACC contract.
GDS sBAFO contained atarget price of $23,267,207.00 and anidentical ceilingprice. This
target price was a $3,198,706.00 reduction from GDS's proposal price. GDS's BAFO
included copiesof its May 2, 1988 responses to questions regarding cost and revisionsto its
proposal.

Inadditionto GDS, LTV Sierra/Singer submitted aBAFO to be evaluated according
to the SSP. The SSP called for a Contract Award Review Panel, which was divided into
technical and cost evaluation boards. The SSP, dated April 20, 1987, covered the cost side.
No one from any of the Marine Corps Air Wingswas involved in the cost evaluation. Mg.
Bedar of Marine Corps Tactical Systems Support Activity (“MCTSSA”) was a member of
the Cost Evaluation Board. The Technical Evaluation Board (the* TEB™), composed of Mgj.
Guy, Mgj. Bedar, Col. Robert Speights, and Col. Louis L. Simpleman, scored and provided
commentson GDS sBAFO. OnJune 28, 1988, the TEB issued itsATACC Final Technical
Evauation, which included revised technical scores. It concluded that GDS proposed
acceptable functional and technical approaches. Two days later, on June 30, SPAWAR
issued the final recommendation of award of the ATACC contract to GDS because GDS
submitted “the lowest priced proposal, had the highest overall weighted score, and [its]
technical approach was judged lower risk in the critical area of software engineering.”

On July 6, 1988, SPAWAR awarded the contract to GDS because GDS offered a
single-contractor approach asopposed to LTV Sierra/Singer’ stwo-contractor effort, GDS's
proposed ATACC could be applied to other tactical applications, and LTV Sierra/Singer’s
proposal had higher technical risk. A bid protest ensued. GDS was not permitted to revise
its BAFO before the signing of the awarded contract, and it was not until December 14,
1988, that a contract between SPAWAR and GDS was signed. The contract called for
delivery of the ATACC prototype for operational testing within 27 months.



Mr. Williams of CRC drafted a Program Management Plan (*PMP”), dated August
1, 1988, as a guide to the steps that the program should follow. Mr. Williams has no
knowledge of whether the PM P wasimplemented, but assumesthat it received at | east some
kind of approval. He used the Marine Corps System Acquisition Management Model
(“MCSAMM?”), acomputer database that tracks milestones. CRC communicated monthly
reports that showed the status of each deadline and milestone. Although Mr. Williams
received the follow-up questions, he did not recall specifics or whether Lt. Col. Ware asked
follow-up questions. The schedule generated for the ATACC was optimistic, especially
because MCSAMM had forecast an overrun of ayear or longer. Mr. Williams had to go
back and compress datesin MCSAMM, and GDS needed to compress its own schedule to
match. No hard copy of the MCSAMM report, which filled two walls, was ever filed with
the Government’ s Program Management Office (“PMQO”).

In January 1989 the parties held a post-award conference. Lt. Col. Ware was
SPAWAR'’s Program Manager for ATACC, and this conference was his first involvement
with the ATACC program. While a8 SPAWAR, Lt. Col. Ware communicated with the
contracting officer at least once per week. At this point GDS raised the issue of satisfying
the hardware quality requirements of MIL-Q-9858A (“9858A"), which was not applicable
to commercial off-the-shelf equipment (“ COTS equipment”). During the next two months,
GDSand SPAWAR engaged inanumber of guidance conferenceson ATACC requirements.

From award until July 1990, Mr. LaWare was the ATACC Program Manager for
GDS. Two to three times per week during the first six months of the ATACC program, he
met with Lt. Col. Ware to discuss schedules and progress. Formal meetings were generally
large, while informal meetings were small.

Gerad E. Glinka, Director of Financeand BusinessManagement for Logicon, GDS's
current appellation, started on the ATACC program in January 1989. He held the overall
responsibility for business operations. Three functional groups reported to him: contracts,
subcontracts and acquisition, and program planning and control. Mr. Glinkareported to the
program manager and to business operations in Grumman’s Bethpage, New Y ork, office.

Mr. McL eanwasappointed Software Manager. He possessed familiarity witharange
of programming languages, including Fortran, Pascal, PL/1, and various assembler
languages. Mr. McLean received praise from witnesses for his programming abilities, but
suffered criticism regarding his management skills.

Mr. Bonner assumed thedutiesof Engineering Manager onthe ATACC program after
award until April 1990. Hereportedto Mr. LaWare. Messrs. Cotellessa, McLean, Richard
T. Cartwright, Jr., Shelter Systems Manager, Andrew Sullivan, Communications Systems



Manager, and Lawrence Gibbey, Integrated Logistics Support (“ILS’) Manager, reported
to Mr. Bonner.

During January or February 1989, Capt. Charles M. laquinto became the Marine
Corps in-plant representative, a position he held until September or October 1991. Capt.
laguinto’ s duties included ensuring that deliverables were timely delivered, functioning as
a sounding board for users -- the Fleet Marine Force (the “FMF") -- and serving as the
operational point of contact for GDS. HereportedtoLt. Col. Ware. Although Capt. laquinto
reviewed the generic request that the Marine Corpsissued to start the ATACC program, he
never reviewed GDS' sproposal and did not recall the exchanged questionsand answers, nor
did he supervisethe V&V contractor, Texel & Co. (“Texel”). Astheinterface betweenthe
PMO and the FMF, Capt. lagquinto addressed such issues as the man-machineinterface (the
“MMI”) and hardware concerns. The FMF never asked him to influence GDS, but it did
express to him its preferences for the ATACC.

On March 15, 1989, Defense Contract Administrative Services (“DCAS”) released
its Quality Assurance Representative's (“QAR’S’) Contract Data Package
Recommendation/Deficiency Report. In this report DCAS indicated that 9858A was not
applicableto NDI. On March 20, 1989, Mr. LaWare developed briefing charts, comparing
GDS' sand ASD’ scostsfor the shelter effort. They indicate that GDS took the position that
it was required to deliver unnecessary data and that the Marine Corps did “not understand
how to support commercial NDI.” OnMarch 24, 1989, GDSrel eased aCost/Schedul e Status
Report (“C/SSR”) for January 28, 1989, to February 24, 1989. The C/SSR reflects that
$4,044,000.00 had been deposited in Undistributed Budget. On that same day, GDS also
submitted aContractor’ sProgress, Status, and M anagement Report (* CPSMR”) for February
10, 1989, to March 9, 1989. The CPSMR indicates that a vendor had been selected for the
shelter subsystem during the time period.

On March 27, 1989, members of the FMF, prospective users of the ATACC, visited
GDSfor athree-day briefing and demonstration. These Marinesdesired additional software
and some different functionalities. They also expressed conflicting opinions about the
ATACC concept. AlsoinMarch, William E. Fravel, Jr., of Texel, thelV&V contractor for
the ATACC program, debriefed GDS personnel about GDS's answer to the solicitation’s
Adatest problem. At approximately this time, GDS moved its ATACC operations to its
permanent facility in Springfield, Virginia.

The Program Review, designed to keep the Marine Corps as user abreast of the
progress of the ATACC program, occurred three months into performance. During the
Program Review, Lt. Col. Ware approved the format and content of the Systems
Requirements Review (the“SRR”) The participants in the Program Review discussed the
high NDI content in GDS's approach to the ATACC. SPAWAR’s documentation
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requirements for military quality and testing could not be satisfied by GDS's proposed
approach.

Beforethe SRR, GDSwas preparing the Software Development Plan (the“ SDP’), the
System/Segment Design Document (the “ S/SDD”), and other documents. Mr. Bonner was
satisfied with the level of staffing. If there were staff shortages, GDS brought personnel in
from other parts of Grumman -- ASD, for example. GDS had not planned to write code at
this time; rather, the plan was to defer code writing until the Critical Design Review (the
“CDR”). GDS, according to Mr. Bonner, was not behind schedul e, but was experiencing the
same start-up issues as any big project -- atemporary building, temporary equipment, and
addition of staff.

From April 4to April 6, 1989, GDS and SPAWAR scheduled the SRR, ameeting at
which each party could share substantive feedback on how it was actually approaching the
ATACC. The SRR’ spurpose wasto assure each party’ s understanding and to make needed
adjustments. The SRR was scheduled early in the program, so that the program could be
defined clearly to prevent ongoing refinementsthat are del eteri ousfor software devel opment.
GDS did not understand this as an evolution of Contract Line Item Number 0001 (“CLIN
0001"), the prototype, but proceeded on the basis that any evolution would occur through
other CLINSs after the prototype was completed. In advance of the SRR, GDS provided a
proposed agenda. Magj. Theodore J. Dunn, SPAWAR’s ATACC Acquisition Manager,
considered the agenda to be unsatisfactory because it failed to contain sufficient substance.
Maj. Dunn relayed such dissatisfactionto Mr. Bonner. After some communication between
Magj. Dunn and Mr. Bonner, Mg. Dunn conveyed his dissatisfaction with the SRR agenda
to Lt. Col. Ware. The latter raised the issue with Mr. Bonner, who said that GDS would
modify the SRR agenda.

Mr. Bonner worked on documents and briefingsfor the SRR. Hewasresponsiblefor
al but a few minutes of the technical presentation. His intention was to present the
preliminary design and other requirementsto avery detailed level. The SOW required the
presentation of the Preliminary System/Segment Design Document (the “PS/SDD”),
althoughit wasnot adeliverableat the SRR, that is, GDSwas not required to supply it to the
Government at thistime. Mr. Cotellessatestified that Maj. Dunn cross-checked MIL-STD-
1521B with GDS splanned level of detail. Mgj. Dunn told Mr. Cotellessato scale back the
detail onthe PSYSDD. Maj. Dunn and Mr. Cotellessa walked through the standard and the
agendatogether. The SYSDD was required 60 days before the System Design Review (the
“SDR), which was to occur more than two months after the SRR. The SDR for hardware
was scheduled for July 17; for software, August 16. The Software Development Plan (the
“SDP”) was not deliverableat SRR. The Software Quality Program Plan (the“ SQPP") also
was not deliverable at the SRR, or so Mr. Bonner believed.



On April 20, 1989, GDS submitted its C/SSR for February 25, 1989, to March 31,
1989. The C/SSR reflects a zero balance in the Undistributed Budget and distributions of
the previously undistributed fundsto various cost accounts. Oneweek later CRC transmitted
comments on GDS's SPD to the Marine Corps Program Office. These commentsincluded
those of MCTSSA, Booz-Allen and Hamilton, Inc.,, and CRC. The Program Officer
transmitted these commentsto GDSon May 24, 1989. On April 28, 1989, CRC provided the
PMO with comments on the C/SSR for March and supplied a Cost Appraisal System
(“CAPPS’) report that indicates a projected cost overrun. These monthly reports
communicated to the Marine Corps those items that were late, missed, or impacted the
critical path. The CAPPSreport differsfromthe MCSAMM report. MCSAMM used all the
deliverables in the SOW, while CAPPS used data from GDS's C/SSRs. Mr. Williams did
not know what the PMO did with CRC’ s monthly CAPPS reports.

At the second SRR, from May 2 to May 4, 1989, the Marine Corpsindicated adesire
to changethe ATACC workstation design. The Marine Corpswanted five desktop terminals
(“DTTs’) instead of two DTTs and three operator consoles (“OCs’). This SRR marksthe
birth of Engineering Change Proposal No. 1 (*ECP1"), discussed more fully below.

Cheryl A. DiMaio, agovernment contracting officer, twicehad responsibilitiesfor the
ATACC. After contract award, the ATACC contract was assigned to her as a Contract
Speciaist under SPAWAR. She retained the contract until June or July of 1989. In
November 1990, she assumed duties of Contracting Officer for the contract under
MCRDAC. Shehad no pre-contract dutiesonthe ATACC program. AsContracting Officer
she reported to Floyd Donald Monaco, who was a Supervisory Contracting Officer at
SPAWAR. DianeC. Thornewell, anemployeeat SPAWAR since 1976, becamethe ATACC
Contracting Officer three to six months after award of the contract. She was a contracting
officer on fiveto six projects at that time. Her immediate supervisor also was Mr. Monaco.
She continued as the Contracting Officer until November 1990.

Ms. DiMaio assumed the contracting officer position whenthe ATACC program was
transferred from SPAWAR and Ms. Thornewell to MCRDAC. Lt. Col. Ware became
Assistant Program Manager of ATACC for MCRDAC. While at MCRDAC, he was
responsible to the Program Manager, Col. Keith Stivers, for management of ATACC
development. In June 1989 Mg. Dunn retired from the Marine Corps and left the ATACC
program.

Lt. Col. Ware played his cards closeto hisvest. He excluded people from meetings
and held government-only meetings, according to Mr. Williams, the CRC support person.
However, he never prevented Mr. Williams from attending ameeting. Lt. Col. Warewasa
“one-man band” to somedegree. Mr. Williamshad no personal knowledge of Lt. Col. Ware
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barring MCTSSA from any meetings. Lt. Col. Ware threatened to cut CRC funds and
hindered Mr. Williams somewhat in his duties, but Mr. Williams worked around him.

On June 22, 1989, GDS submitted its May 1989 C/SSR. This C/SSR projected a
negative cost variance upon completion of the ATACC program. One day later GDS
submitted a CPSMR, which shows a schedul e impact because of ECPL.

On September 8, 1989, GDS submitted the SRSs for non-TADIL communications,
bit-message processing, character-message processing, system control, and TADIL
communications. Ten dayslater Modification POO011 incorporated ECP1 intothe ATACC
contract. GDS submitted additional SRSs for decision support and ATO generation on
September 29, 1989.

From October 17 to October 19 and October 23 to October 26, 1989, GDS and the
Government engaged in the System Design Review (“SDR”). Inlate 1989 GDS personnel
met with personnel of Eagle Technologies, the government contractor assisting in the
development of MTS, to discuss MTS. At this point, Joseph H. Matusic, aformer Marine
Captainwhom GDSretained to act asafunctional expert, first appreciated the problemswith
utilizing MTS and JNTACCS in the same system. Mr. Matusic was a particularly
straightforward witness, who criticized both GDS and the Government’ s actions.

On February 26, 1990, GDS submitted its first version of the Software Design
Documents (the“SDDs”). This submission occurred before the Marine Corps approved the
SRSs. In March 1990 GDS and the Marine Corps engaged in the Preliminary Software
Design Review (“PSDR”) for the SDD and the Software Architecture Specification (the
“SAS).

On June 12, 1990, GDS delivered its third version of the SSDD. On July 23, 1990,
GDS delivered its version 3A of the S/SDD.

On July 18, 1990, Mr. McLean wrote a memorandum to Henry Jenkins, GDS's
Engineering Manager. In this memorandum, Mr. McLean laments errors in the original
costing of the proposal, reductionsin software engineering labor, and additional unplanned
effort. During August 1990 Cyberchron, GDS's contractor for ruggedized workstations,
failed to deliver those workstations in atimely manner.

During September 1990 GDS began writing software code and performing unit

testing. On October 2, 1990, the Marine Corps declared that GDS deliverables, such as
C/SSRs, would behandled by the PM O’ sin-plant representative. “ Asper conversationtoday
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between Capt. laguinto and GDS Contracts, thisis to notify your office that all SPAWAR
CDRL Deliverables will be handled by the In-House Representative for distribution.”

During November 1990 Mr. Cotellessa started to focus primarily on CLIN 0013, the
Joint Tactical Information Distribution System (“JTIDS’). On November 13, 1990,
procurement authority for the ATACC was transferred from SPAWAR to MCRDAC, and
Ms. DiMaio assumed the role of Contracting Officer from Ms. Thornewell. This shift
signaled the final transfer of authority from the Navy to the Marine Corps. Edward J.
Stolark, Ms. DiMaio’s superior, first became aware of software development problems
related to the ATACC program at approximately this time.

During January 1991 GDS experienced software development delays due to
Cyberchron’ snon-delivery of ruggedized workstations. During March 1991 Arthur Fritzson,
eventually GDS sATACC Software Manager, and other Grumman software managersfrom
its Bethpage, New York, office visited GDS's ATACC facility for interviews and
debriefings. By April 3, 1991, GDS estimated the number of code “statements’ in the
ATACC system as of March 8, 1991, at 310,564. On April 19, 1991, the System/Segment
Design Review was held.

During May 1991 Mr. McLean left the ATACC Software Manager position.
Although he attempted to portray his departure in neutral or positive terms, the undertone of
GDS's dissatisfaction was revealed by other witnesses. Two months later Mr. Fritzson
assumed the position as ATACC Software Manager. On July 11, 1991, Ms. DiMaio met
with GDS personnel to discuss progress in software development and GDS's ability to
deliver the ATACC in December 1991. Asaresult of thismeeting, Ms. DiMaio notified Mr.
Stolark, MARCORSY SCOM’ sDirector of Contracts, by e-mail that GDSwasexpendingits
own resources to accelerate and to overcome schedule slippages.

An ASD team arrived at GDS'sATACC siteon July 22, 1991, to audit the ATACC
program. Nine days later GDS submitted its C/SSR for May 25 to June 28, 1991, and its
CPSMR. The C/SSR recounts a $9,832,000.00 overrun. GDS declared a commitment to
schedule reduction through overtime and additional resources. The Field Demonstration
System (the “FDS") was rescheduled for November 1991.

In September 1991 prospective ATACC users from the FMF attended training at
GDS's Springfield, Virginia, facility in preparation for the FDS to be held at Camp
Pendleton, California, in November. The Marinescriticized the ATO procedures, and GDS
undertook to re-write the MMI for ATO mission planning procedures. The FDS was held
in November, as schedul ed.

12



Joseph Bonsignore, Jr., then aMarine Corps major, started as a software engineer for
the MCRDAC on the ATACC in late 1991. He later became in-plant representative for
MCRDAC. He was a software engineer until January 1994 when he was promoted to
Program Manager, a position that he held until June 1994. Lt. Col. Ware and he were the
only in-plant MCRDAC representatives while Mr. Bonsignore was stationed at GDS.

During February 1992 GDS held its Production Readiness Review.

On June 25, 1992, Ms. DiMaio sent an email to Mr. Stolark, the Director of
Contracts. She advised that GDS was meeting the specification, for the most part, but that
some areas were problems, though not magjor problems. Mr. Stolark recalled neither this
position nor the opposite being reported to him. The e-mail indicates afew areas where the
specification was unachievable. Mr. Stolark did not recall thisand indicated that he was not
atechnical person and could not evaluate such an assertion. Ms. DiMaio noted that GDS had
made remarkable progress since January 1992. She recounted that Col. Stivers impressed
upon GDS the need to go to Operation, Test and Evaluation (“OT&E”) by December: |If
GDS were to fall off schedule, funds would be in jeopardy. Mr. Stolark agreed with the
schedule, but had no opinion as to whether it was tight.

During July 1992 Lt. Col. Ware retired from the Marine Corps. Lt. Col. ThomasL.
Dempsey assumed the role of Assistant Program Manager, succeeding Lt. Col. Ware.
During August 1992 GDS shipped the ATACC for Initial Operation, Test and Evaluation
(“10T&E").

In October 1992 GDS placed Adm. Robert Owens (Ret.) in the position of ATACC
program director. Hereported to Al Piccarrelli in Bethpage, New Y ork, and Mr. Piccarrelli
reported to the president of GDS, Bob Meyers. 1t was Adm. Owens sunderstanding that the
ATACC had not done as well as expected and that he was to provide more senior
management. He was aware that the ATACC was about two years behind schedule and that
there had been much labor poured in with no funding. By this time most of the ATACC
personnel had moved over to the TAU TEN project, but there still were approximately 20
employees working on the ATACC. Adm. Owens's job was to keep the relationship with
the Marine Corps on an even keel, and he was successful to some degree.

On November 12, 1992, the ATACC was put through Field Installation and
Acceptance Testing. One week later Lt. Col. Dempsey signed the DD250 Material
Inspection and Receiving Report, accepting delivery of the ATACC prototype. The DD250
indicatesthat the unit pricefor the prototype of $1,369,242.76 was“[s]ubject to adjustments
for outstanding modifications.”
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From January to May 1993, IOT& E was conducted. The MTS message system was
not tested during this time. The Marine Corps requested a Rough Order of Magnitude (a
“ROM”) from GDS on August 13, 1993, for theremoval of MTSfrom the ATACC system.
Adm. Owenssent an April 15, 1993 |etter to the Marine Corpsregarding IOT& E. Theletter
reflects a positive relationship with the Marine Corps.

On August 23, 1993, GDS and the Marine Corps entered Modification POO076 for
Mission Support Upgrades. GDS, according to Adm. Owens, also understood that the
Marine Corps expected ongoing improvements before production.

On May 18, 1994, Northrop Corporation acquired Grumman, including the GDS
subsidiary. The acquisition formed plaintiff.

The ATACC did not go into production. This disappointed Mr. Williams of CRC,
who could not recall the date on which he became aware of the production decision. InMr.
Williams' s opinion, two factors contributed to the decision not to produce: first, the advent
of CTAPS, an Air Force program that accomplished similar functions; second, the negative
comments of the Second Marine Corps Air Wing Control Group, which expressed adesire
not to be stationed in “buses,” as the shelters were known.

Plaintiff engaged in internal discussions about whether to fileaclaim. Adm. Owens
was involved in plaintiff’ sfiling of its claim under the Contract Disputes Act of 1978, 41
U.S.C.A. 88 601-613 (West 1987 & Supp. 2000). As part of plaintiff’s procedure, a
prospectiveclaimwould gothrough aseriesof “sign offs,” aprocesswhereby thoseinvolved
could assent to or dissent from the claim. Adm. Owensformally expressed the opinion that
the claim should not befiled. When he sent hisdissent, plaintiff was seeking new work from
the Marine Corps. Hisconcernwas not technical or legal; rather, it wasafear of making the
Marine Corpsupset with plaintiff. Hisdissent wasnot well received by thoseabove him, and
he experienced asoftening of support for hiscontinued services, although heleft onamicable
terms. Mr. Matusic, who played arolein theidentifying issuesfor the claim, was under the
impression that, before Northrop Corporation acquired Grumman, Grumman, GDS' s parent
corporation, had written off the claim, which he characterized as differences of opinions
between the lawyers and the workers and as a great deal of hindsight by plaintiff. Mr.
Matusic also testified that plaintiff was holding the claim for the production decision. On
August 23, 1995, plaintiff filed its ATACC claim with the contracting officer. The instant
litigation ensued.

Plaintiff’s April 11, 1997 complaint, advanced eight counts for which it sought
recovery. Thesecountsinclude: breach of contract dueto extrawork, breach of contract due
to delays and acceleration, breach of the duty to cooperate, breach of contract based on
superior knowledge, breach of contract based on cardinal change, estoppel andwaiver, illega
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contract based on appropriations restrictions, and mutual mistake. By the date of trial,
plaintiff was advancing fewer claims, including breach because of extrawork, breach of the
duty to cooperate, superior knowledge, illegal contract type, and unilateral and mutual
mistake. Other lines of argument appear to have been abandoned or were resolved before
trial. Plaintiff seeksreformation, damagesin the amount of $14,162,409.00 plusinterest, or
other relief the court deems just and proper.

DISCUSSION

. Whether formation of the ATACC contract was flawed

1. Appropriations restrictions for FY 1990 to FY 1992

1) Liability

In Count V11 plaintiff assertsthat the Navy funded the contract in violation of various
Department of Defense (“DoD”) appropriation acts that required a risk determination for
certainfixed-pricecontractsfrom FY 1988to FY 1992. Defendant countersthat the contract
was not subject to arisk determination for any fiscal year.

In its December 20, 1999 order on partial summary judgment, the court ruled that
section 8085 of the FY 1989 DoD appropriation act, Pub. L. No. 100-463, § 8085, 102 Stat.
2270, 2270-32 (1988), amended by Pub. L. No. 100-526, § 105, 102 Stat. 2623, 2625 (1988),
applied only to firm fixed-price contracts. See Order filed Dec. 20, 1999, at 5. As a
conseguence, if an FY 1989 contract were a firm fixed-price contract, the Under Secretary
of Defense for Acquisition (“USD(A)”) was required to make a risk determination. The
court also ruled that the contract at issueis not afirmfixed-price contract. Seeid.at 11. The
lack of arisk determination before award thereforedid not render the contractillegal. 3/ The
court, however, left open the question of whether later appropriations restrictions required
the USD(A) to perform risk determinations on earlier awarded, ongoing contracts.

Plaintiff arguesthat the Government funded the contract incrementally from FY 1990
to FY 1992 in violation of each fiscal year's appropriations legidlation that required risk
determinationsfor “fixed price-type contracts.” Defendant respondsthat the appropriations
restriction has been interpreted to exclude incremental funding of contracts entered into and
initially funded in aprior fiscal year.

3/ Asapredicate to this ruling, the court also held in its December 20, 1999 order
that the contract at issue was an FY 1989 contract and not an FY 1988 contract. See Order
filed Dec. 20, 1999, at 4.
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For FY 1990 to FY 1992, Congressreiterated the requirement for risk determination
by the USD(A) first inserted into FY 1988 DoD appropriations. See Pub. L. No. 100-102,
101 Stat. 1329 (1987). Specifically, the appropriations mandated, “None of the funds
provided for the Department of Defense in this Act may be obligated or expended for fixed
price-type contracts in excess of $10,000,000 for the development of a major system or
subsystem unlessthe Under Secretary of Defensefor Acquisition determines, inwriting, that
program risk has been reduced to the extent that realistic pricing canoccur . ...” Pub. L. No.
102-172, 8 8037, 105 Stat. 1150, 1179 (1991); Pub. L. No. 101-511, § 8038, 104 Stat. 1856,
1882-83 (1990); Pub. L. No. 101-165, § 9048, 103 Stat. 1112, 1139 (1989). These fiscal-
year appropriations, however, modified the FY 1989 appropriation’ slanguage and again used
FY 1988's“fixed price-type contracts’ language. Although what qualifiesas “fixed price-
type contracts’ may be open to interpretation, the Federal Circuit has placed all fixed-price
Incentive contracts within the sphere of “fixed price-type contracts.” See AT&T v. United
States, 177 F.3d 1368, 1373 (Fed. Cir. 1999) (en banc) (holding that FY 1988 limitation on
fixed price-type contracts applies to fixed-price incentive contract awarded in FY 1988).

AT&T resolves a question related that the parties ask this court to answer. The
Federa Circuit rejected the Government’ s argument that, because not all of the funds used
for the contract at issue were appropriated in FY 1988, the FY 1988 prohibition did not
apply. Seeid. The court looked at the “starting” point of the contract and held that “[t]he
multi-year funding does not excuse the Defense Department from compliance with 8 8118”
at thetimeof award. 1d. Inother words, theinitial risk determination might sufficeto cover
the®out years’ of amulti-year contract. Thisimplies, although doesnot explicitly state, that
application of therisk determination requirement should occur only attendant to award of the
contract and not in each subsequent fiscal year. 4/

Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), sets forth a two-step test to be used in evaluating the lawfulness of an agency’s
Interpretation and implementation of astatutory mandate. Thefirst question inthe Chevron
anaysisis “whether Congress has directly spoken to the precise question at issue.” 1d. at
842. “If theintent of Congressis clear, that is the end of the matter; for the court, as well

4/ Plaintiff relieson Judge Plager’ sdissent in AT& T, 177 F.3d at 1378-86, for the
proposition that the appropriation language conditionsall obligations, not just current fiscal
year contracts. First, Judge Plager was not discussing the language in terms of
appropriations for contracts entered into and initialy funded in previous fiscal years. He
was creating the predicate to finding the contract at issue void ab initio. Second, that case
dealt with an FY 1988 limitation on an FY 1988 contract. It did not address the different
guestion of the application of, for example, an FY 1990 limitation to an FY 1989 contract.
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as the agency, must give effect to the unambiguously expressed intent of Congress.” Id. at
842-43. If, however, “the statuteis silent or ambiguouswith respect to the specificissue, the
guestion for the court iswhether the agency’ sanswer is based on apermissible construction
of the statute.” 1d. at 843 (footnote omitted).

Step two of Chevron is brought on by one of two scenarios -- statutory silence asto
the “specific issue’ or ambiguity. When the plain language of a statute leads to absurd
conseguences, see, eq., AT&T, 177 F.3d at 1383 (Plager, J., dissenting) (criticizing
majority’ s application of absurd-results standard as too lenient), or to results not in concert
with Congress' spolicy, see NeptuneMut. Assoc. v. United States, 862 F.2d 1546, 1549 (Fed.
Cir. 1988), the statute is deemed ambiguous. See Green v. Bock L aundry Mach. Co., 490
U.S. 504, 510-11 (1989). In order to resolve ambiguity, the court can utilize a number of
resources, if available, including legidlative history. See Chevron, 467 U.S. at 842-43;
Princess Cruises, Inc. v. United States, 201 F.3d 1352, 1359 (Fed. Cir. 2000). Step two of
Chevron admonishes the court to defer to the agency’s construction of the statute as a
permissible construction when it “reflects a plausible construction of the plain language of
the statute and does not otherwise conflict with Congress’ expressintent.” Rust v. Sullivan,
500 U.S. 173, 184 (1991); see aso Torrington Co. v. United States, 82 F.3d 1039, 1044
(Fed. Cir. 1996).

Defendant asserts that ambiguities inhere in the legislation at issue because of both
statutory silence as to its application to incremental funding and absurd consequences that
plaintiff’s reading would yield. On the narrow issue of whether incrementally funded
contracts are covered by appropriations restrictions, the statutes are silent. If plaintiff’s
reading were accurate, defendant postulates that the DoD would have been required to
terminate or to suspend, until risk determinations could be performed, certain fixed-price
incentive contracts that were lawfully awarded during FY 1989 and received funding in the
FY 1990 appropriations. Such a result, defendant argues, is inconsistent with the acts
purpose becauseit would haveresultedin harmto thevery contractorsthe actsweredesigned
to protect.

Defendant would have the court move to step two of Chevron based on silence and
theabsurd result. Here, thelegidlative history ismixed. Favoring defendant’ sreading of the
appropriationsacts' restrictionsareaconferencereport, aSenatereport, and an authorization
act. Initsconference report accompanying the FY 1988 appropriations, which containsthe
risk determination prerequisite, the House conference noted: “The language requires the
Under Secretary of Defense for Acquisition to make determinations in writing concerning
program risk prior to awarding a fixed-price type development contract . . . .” H.R. Conf.
Rep. No. 100-498, at 623 (1988). A Senate report noted that the FY 1989 restriction should
not call into question “the propriety of an otherwise valid contract,” S. Rep. No. 100-326,
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at 105 (1988), that is, acontract that was entered validly in another year should not be made
invalid merely because of the appropriationsrestrictions. Defendant highlightsthat Congress
reiterated that risk assessment was pre-award in the FY 1989 authorization act. See Pub. L.
No. 100-456, § 807, 102 Stat. 1918, 2011 (1988) (stating that a risk determination must be
performed before contract “may be awarded”).

TheDaD interpretedthe FY 1988 appropriationsact, which included languagesimilar
in al relevant respects to those restrictions currently at issue, as applying only before the
DoD awarded a contract and not requiring annual risk determinations for contracts covered
by the restriction in the appropriations act. On February 11, 1988, after the passage of the
FY 1988 appropriations, theUSD(A), Dr. Robert Costello, charged with performing therisk
determination, issued amemorandum announcing the DoD’ sinterpretation of section 8118.
Dr. Costello stated that arisk determination “isnot required for incremental funding with FY
1988 monies of adevelopment contract already awarded using funds from a previousfiscal
year.” The DoD reenforced thisreading when it promulgated DFAR § 235.006, which also
indicates aneed to perform risk determinations only prior to award and not during each year
of amulti-year development contract. See 48 C.F.R. (DFAR) § 235.006 (1989).

The courts charge Congress with presumptive awareness of administrative
interpretations of legislation. See Lorillard v. Pons, 434 U.S. 575, 580 (1978). When
Congress fails “to revise or repeal [an] agency’s interpretation,” its inaction provides
“persuasive evidencethat theinterpretation isthe oneintended by Congress.” NLRB v. Bell
Aerospace Co., 416 U.S. 267, 274 (1974). Because Congress did nothing more than enact
substantially identical legidation for the appropriations cycles after Dr. Costello’s
interpretation, thisjudicial presumption supportsthe conclusionthat Congress intended these
appropriations restrictionsto apply only prior to the awarding of development contractsand
not to incrementally funded contracts of apreviousfiscal year to befunded in agiven fiscal
year. Indeed, athough thispresumptionisoccasionally criticized, the House Appropriations
Committee and the Senate Armed Services Committee performed reviews of the DoD’s
policy in June 1988 and May 1988, respectively. See H.R. Rep. No. 100-681, at 147-49
(1988); S. Rep. No. 100-326, at 104-06 (1988).

Plaintiff culls documents from the legid ative history and the DoD’ srecordsto argue
that the statutes apply to incrementally funded contracts, and that therefore the DOD’s
interpretation is unreasonable. Plaintiff points to statements by government officials that
support adifferent reading of the conference report than that offered by defendant. Plaintiff
suggests that the conference report’ s language is not exclusive, i.e., that it does not delimit
the entire scope of therestriction. The conference report appearsto be open to both parties
readings. Plaintiff countersdefendant’ sreliance on section 807 of the FY 1989 authorization
withthe passage of the FY 1989 appropriations, Pub. L. No. 100-463, § 8085, 102 Stat. 2270,
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2270-32 (1988), amended by Pub. L. No. 100-526, § 105, 102 Stat. 2623, 2625 (1988).
Section 8085 of the FY 1989 appropriations does not contain the same apparent limitation
of risk determinations to the pre-award context.

Plaintiff proffers two DoD interpretations of the scope of the risk determinations
required by the appropriation acts. Prior to passage of section 8118, Deputy Secretary of
Defense William H. Taft, 1V, sent letters dated December 14, 1987, to the Chairmen of both
the Senate and House Appropriations Committees. Each of Deputy Secretary Taft’ s letters
included an enclosure that reads:

[S]evera changes need to be made in this provision to render it workable.
First, this provision overlooks the fact that, due to incremental funding,
RDT&E funds appropriated in FY 1988 (or subsequent years) may be
obligated on long-term fixed-price development contracts awarded in prior
fiscal years. Asthe provision now reads, in such cases the Department would
still be required to make awritten determination for such appropriationsto be
obligated for contracts awarded in prior years.

After passage of theappropriations, DoD’ s Assistant General Counsel (Logistics) DennisH.
Trosch discussed incremental funding in a memorandum dated December 23, 1987:
“Accordingly, | am providing youwith this‘headsup’ because of the potential impact onthe
Department (the language appearsto cover FY 88incremental funding of existing contracts,
which may be imminent) and so you can plan for making appropriate reviews so that you can
make the required determination.”

Thecourtisunwilling to accord Deputy Secretary Taft’ sletter theweight that plaintiff
requests. Far from an officia interpretation of a statute, Deputy Secretary Taft’s letter isa
lobbying letter. It is an effort to entice Congress to change its course. Assistant General
Counsel Trosch’sletter, too, isof lessimport than plaintiff attachestoit. Assistant General
Counsel Trosch acknowledges that “[w]e do not have the fina printed copies of the
legidlation” and only posits a“potential impact” because “the language appearsto cover
... incremental funding.” By no means could Assistant General Counsel Trosch’sletter be
construed as the DoD’ s interpretation. Further, the District of Columbia Circuit Court has
indicated that the duty to interpret an act restswith the official identified in the act asthe one
to administer the act. See California Co. v. Udall, 296 F.2d 384, 388 (D.C. Cir. 1961) (“An
administrative official charged with the duty of administering a specific statute has a duty to
determine as an initial and administrative matter the meanings of the termsin that statute.”)
Thus, Dr. Costello’ s interpretation transcends the two offered by plaintiff.
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Finaly, plaintiff argues that risk determinations that the USD(A) made regarding
other incrementally funded contractsfor FY 1988 demonstrate either that defendant’ scurrent
interpretation of the DoD policy iserroneousor that the DoD did not have aconsistent policy
entitled to deference under Chevron. The DoD performed several risk determinations for
contractssimilar to the contract at issueinthiscase. No evidencewasoffered to indicatethe
magnitude of these determinations when compared to the total number of similar
contracts. 5/

If the funding restrictions applicable during FY 1990 to FY 1992 that require risk
determinationswere ambiguousin their scope, the court would have no difficulty ruling that
Dr. Costello’s interpretation, recorded in his memorandum and reiterated in DFAR §
235.006, is reasonable and therefore entitled to deference. However, the court does not
progress beyond step one of Chevron because no ambiguity is present. Neither of
defendant’ s arguments on this score persuades the court. The statutes themselves are silent
only in their breadth. They do not cover the specific issue of incremental funding because
they cover all funding. The appropriations unambiguously read: “None of the funds
provided for the Department of Defense in this Act may be obligated or expended for fixed
price-type contracts in excess of $10,000,000 for the development of a major system or
subsystem unlessthe Under Secretary of Defensefor Acquisition determines, inwriting, that
program risk has been reduced to the extent that realistic pricing can occur . . . .”

Moreover, defendant’ s argument about absurd results does not withstand scrutiny.
The mere enactment of the restriction would not lead to absurd results, i.e., termination of
contracts. TheDoD couldforestall termination by performing risk determinationsbeforethe
appropriated money is obligated or expended on those covered contracts. The DoD
apparently did perform some similar risk determinations for incrementally funded contracts
without termination. Assistant General Counsel Trosch'’ sletter, athough of limited import,
advances this understanding and does not predict immediate termination of contracts.
Congress may have been silent in the face of an agency interpretation in contravention of an
unambiguous statute, but a court does not have that luxury. See FEC v. Democratic
Senatorial Campaign Committee, 454 U.S. 27, 32 (1981) (“[T]he courts are the fina
authoritiesonissuesof statutory construction. They must reject administrative constructions
of the statute . . . that are inconsistent with the statutory mandate . . . .”); AT&T Corp. V.
Excel Communications, Inc., 172 F.3d 1352, 1355 (Fed. Cir. 1999) (“1n matters of statutory

5/ The parties offered a deposition of and atranscript of trial testimony by Eleanor
Spector, former Assistant Deputy Under Secretary of Defense for Acquisition, to further
elucidate thisissue. The court has reviewed the deposition and transcript and determines
that they fail to shed useful light on the matter at hand.
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interpretation, it is[a] court’s responsibility independently to determine what the law is.”).
By failing to make risk determinations for the incremental funding of the ATACC contract
for FY 1990to FY 1992, the DoD violated the statutory prerequisitesfor the funding of this
fixed-price incentive contract.

2) Remedy

After determining that thecontract at issuein AT& T wasnot void, the Federal Circuit
remanded the issue of damages to the Court of Federal Claims. Although the decision on
remand has not been issued, the Federal Circuit identified three possible remedies. “When
a contract or a provision thereof isin violation of law but has been fully performed, the
courts have variously sustained the contract, reformed it to correct the illegal term, or
allowed recovery under an implied contract theory . ...” AT&T, 177 F.3d at 1376. The
Federa Circuit, however, was cautious in its remand:

Althoughthe partiesdiscusspossibleremedies, theissue of what relief may
be availableto AT & T isnot before us, for the Court of Federal Claims did
not consider AT & T’ sclamson the premise that the underlying contract was
not void. We have not considered this issue, and express no view thereon.

Id. at 1377. Plaintiff utilizes AT&T asthe basis for its request that the court either alow
recovery under an implied contract theory or reform the contract.

1) Implied contract

Plaintiff reliesupon AT& T’ s citation of Urban Data Systems, Inc. v. United States,
699 F.2d 1147 (Fed. Cir. 1983), for the proposition that “reimbursement on a quantum
valebant basis for the reasonable value in the marketplace of the supplies and concomitant
services.” |d. at 1154 (citing Cities Serv. Gas Co. v. United States, 205 Ct. Cl. 16, 32, 500
F.2d 448, 457 (1974)). Initidly, it should be noted that AT& T only used Urban Data
Systems for the modest proposition that a price term contrary to law did not render afully
performed contract invalid. See AT& T, 177 F.3d at 1376. In Urban Data Systems, plaintiff
appealed a determination by an agency board of contract appeals that two of plaintiff’'s
contracts were “void ab initio because the price adjustment clauses’ contained therein
violated 41 U.S.C. 8§ 254(b) (1976), a statutory prohibition against the use of “ cost-plus-a-
percentage-of-cost” provisions. 699 F.2d at 1150. The board ruled that, upon presentation
to the contracting officer, plaintiff was entitled to recovery on a quantum valebant basis
because performance had been completed. The Federal Circuit held that because “the
Government bargained for, agreed to pay for, and accepted the supplies delivered by
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[plaintiff],” quantum valebant recovery was appropriate given that the only illegality in the
contract was the priceterm. 1d. at 1154.

Plaintiff’s reliance upon Urban Data Systems is misplaced. Urban Data Systems, a
17-year-old case, must be distinguished based on the grounds of recovery that are currently
available in the Court of Federal Claims. 6/ In Mega Construction Co. v. United States, 29
Fed. Cl. 396 (1993), the court discussed the differences between the authority of the Federal
Circuit and that of the Court of Federal Claims to issue equitable remedies. The court in
Mega Construction Co. held:

Because the Court of Appealsfor the Federal Circuit isacourt created
under Article I11 of the Constitution of the United States, its exercise of
equitable powers, such asin [United States v.] Amdahl[, 786 F.2d 387 (Fed.
Cir. 1986)], is within its jurisdictional mandate. However, [the Court of
Federa Claims] isan Article | court with specific jurisdiction granted by the
Congress that must be strictly construed. See United States v. John C.
Grimberg Co., 702 F.2d 1362, 1372-74 (Fed. Cir. 1983). This court is
statutorily devoid of equitablejurisdictioninthisareaof thelaw and, thus may
not provideredressfor contractsimplied-in-law. See28 U.S.C. 8 1491(a)(1);
[United States v.] Mitchell, 463 U.S. [206, 218 (1983)]; Merritt [v. United
States,] 267 U.S. [338, 341 (1925)].

29 Fed. Cl. at 472; see dso AT& T v. United States, 124 F.3d 1471, 1479 (Fed. Cir. 1997)
(noting that Court of Federal Claims generally lacks the power to grant remedies based in
equity), rev’d en banc on other grounds, 177 F.3d 1368 (Fed. Cir. 1999); City of El Centro
v. United States, 922 F.2d 816, 820-24 (Fed. Cir. 1990) (construing Court of Federal Claims
jurisdiction over implied-in-fact contracts in contrast to implied-in-law contracts), cert.
denied, 501 U.S. 1230 (1991); Wainwright Realty Co. v. United States, 28 Fed. Cl. 425, 426
(1993) (noting that Court of Federal Claims lacks jurisdiction over claims of unjust
enrichment). The Federal Circuit implicitly ratified the holding in Mega Construction Co.
in its decision in Trauma Service Group v. United States, 104 F.3d 1321 (Fed. Cir. 1997)

6/ Urban Data Systems also is distinguishable because the issue in Urban Data
Systems was an illegal price term. Anillegality in a price term is particularly egregious
becausethe parties must agree on pricein order to haveavalid contract beforeacourt would
even arrive at considering the ancillary terms of that contract. Quantum valebant is one
method by which courts attempt to assess what that price is when the price term used is
otherwise not permissible. No suchillegality with regard to priceispresentinthe ATACC
contract. The illegality at issue in this claim arises from the failure to perform a risk
determination.
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TheFederal Circuit held: “[I]Jmplied-in-law contract scenarios are beyond the purview of the
Tucker Act” and therefore not remediable in the Court of Federal Claims. 1d. at 1327; see
also Hercules, Inc. v. United States, 516 U.S. 417, 423 (1995) (noting that Court has
“repeatedly held that [Court of Federal Claims| jurisdiction [does not extend] to claims on
contracts implied in law”).

An implied-in-fact contract fact also provides no ground upon which plaintiff can
stake its claim for recovery. Animplied-in-fact contract arises when all of the elements of
an express contract are present, except awritten document. See AtlasCorp. v. United States,
895 F.2d 745, 754 (Fed. Cir. 1990). “The existence of an express contract precludes the
existence of an implied contract dealing with the same subject . . . .” Id. (citing ITT Fed.
Support Servs. v. United States, 209 Ct. Cl. 157, 168 n.12, 532 F.2d 522, 528 n.12 (1976)).
The parties to the present litigation entered an express contract on the exact subject that is
thetopic of thiscase. AT&T held that even if the contract wereillegal, it would not be void
abinitio. Thus, the ATACC contract precludes the existence of an implied-in-fact contract
that merits quantum valebant recovery.

If the Federal Circuit were to have used the phrase “an implied contract theory”
improvidently and were to have intended to impart another meaning, the court is unable to
decipher what that other “implied contract theory” is. Therefore, although the Federa
Circuit intimated that quantum valebant recovery for an implied contract may be available,
such is not the case given the statutory limitations placed upon this Article | court.

I1) Reformation

Plaintiff beseeches this court to reform the contract as an alternative remedy to
enforcement of an implied contract. In an oversimplification, plaintiff clams that
“[g]enerally, there are only two types of government contracts: fixed-price contracts and
cost-reimbursement contracts.” PIf's Br. filed Dec. 2, 1999, at 20. Plaintiff argues for
reformation to a cost-reimbursement contract.

Theremedy of reformation isanarrow one, bringing a contract into conformity with
“the true agreement of the parties on which there was a meeting of the minds.” American
President Lines, Ltd. v. United States, 821 F.2d 1571, 1582 (Fed. Cir. 1987). Reformation
is not intended to be a means by which a court injects itself into the contracting process to
create the contract that it determines is best for the situation. See Atlas, 895 F.2d at 749
(noting that courts have “no authority to write contracts, or contract clauses, for the United
States by means of reformation where there has been no agreement”) (citing American
President Lines, 821 F.2d at 1582).
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Although plaintiff cites no cases other than AT& T for its argument that reformation
curestheillegality, AT&T itself provides two such cases, LaBarge Products, Inc. v. West,
46 F.3d 1547 (Fed. Cir. 1995), and Beta Systems, Inc. v. United States, 838 F.2d 1179 (Fed.
Cir. 1988) -- cases upon which plaintiff relies in its argument for reformation because of
violation of the FAR. See PIf’s Br. filed Dec. 2, 1999, at 24.

In LaBarge the Federal Circuit denied relief to the contractor, but held that a“claim
for reformation of the. . . contract [by the Armed Services Board of Contract Appeals (the
“ASBCA”)] issupported by avalid legal theory based onillegal government conduct.” 46
F.3d at 1556. The contractor was the low bidder on an Army contract for the manufacture
of pipecouplings. The Army procurement officer met with the contractor to indicate that he
was going to request BAFOs. The contractor responded that it would offer a BAFO that
contained areduction from $38.50 per coupling to apriceinthelow $30.00 range. Someone
involved in the procurement notified the contractor’s main competitor for the coupling
contract of the amount that the contractor intended to bid. Although the competitor’ shidin
its BAFO was lower for the first year, the contractor’s bid was lower over the life of the
contract and was accepted by the Army. The disappointed bidder filed abid protest in which
it revealed that the contractor’ s BAFO range had been disclosed. The contractor joined the
protest. After the protest was denied, the contractor performed at its BAFO price. The
contractor thereafter sought reformation of the contract by the ASBCA in order to recover
the difference between itsinitial bid and its BAFO bid. The contractor alleged violation of
the prohibition against auctioning techniques contained in FAR § 15.610(d) (1984). When
the ASBCA denied recovery, the contractor appealed to the Federal Circuit.

The Federa Circuit in LaBarge relied upon two cases from the United States Court
of Claims-- CRF-A Joint Ventureof CEMCO, Inc. and R.F. Communications, Inc. v. United
States, 224 Ct. Cl. 312, 324-26, 624 F.2d 1054, 1061-62 (1980), and Applied Devices Corp.
v. United States, 219 Ct. Cl. 109, 119-20, 591 F.2d 635, 640-41 (1979) -- as binding
precedent that jurisdiction was present to award reformation in the face of a contract
illegality. See LaBarge, 46 F.3d at 1552. In CRF-A Joint Venture, the Court of Claims
considered whether the contracting officer’ s unlawful demand that the contractor refurbish
eight first-article radios to production quality amounted to an exercise of further production
options. Thecontract called for the contractor to manufactureatotal of 362 production units,
including refurbished first-article units. In contravention of the competitive-bidding
regulations, the contracting officer told the contractor that the eight refurbished units were
in addition to the 362 production units. The contractor produced the extraunitsand received
no additional compensation. The court ruled that such an order, though illegal and without
authority, could be the grounds for reformation because the order of additional units
harmonized with the production option that the parties had included in their contract. See
CRF-A Joint Venture, 224 Ct. Cl. at 325-26, 624 F.2d at 1061-62. In Applied Devicesthe
Court of Claimsremanded to thetria division an appeal from an ASBCA ruling that denied
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reformation. 7/ The Court of Claims held that the failure of the Government to meet the
Armed Services Procurement Regulations (the “ASPR”) requirement for a“reasonable and
realistic estimate of labor learning [] and other nonrecurring costs for computation of the
‘cancellation celling’” warranted reformation. 219, Ct. Cl. at 118, 591 F.2d at 6309.
Although not explicit in the court’s reasoning, it can be inferred that the court granted
reformation because the parties would not have entered the contract with an illegal price
term, but, rather, intended to incorporate a cancellation ceiling that complied with the law,
I.e., one that reflected “the nonrecurring initial costs in a realistic manner as ASPR 1-
322.2(d) and (e) required.” Id. at 114, 591 F.2d at 637.

In Beta Systems, on appeal from a summary judgment decision, the Federal Circuit
considered the parties' erroneous selection of a specific statistical index by which to adjust
the contract price under an Economic Price Adjustment (“EPA”) clause. To comply with
contracting regulations, the parties attempted to select an index that would “‘bear alogical
relationship to the type of contract costs being measured,”” or approximate changes in
material costs. Beta Sys., 838 F.2d at 1185 (quoting DAR § 3-404.3(c)(3)c.5 (1981)).
When the material costs fluctuated and the EPA clause did not keep pace, the contractor
sued. Because neither party would haveintended to use an index that, from the contractor’ s
point of view, would have frustrated its economic expectations and, from the Government’ s
view, would have been illegal, the court ruled that “reformation is appropriate”’ if the facts
on remand were to indicate that the contract violated the DAR and the EPA clause did not
approximate the economic changes affecting the contract. 1d. at 1186.

LaBarge, Applied Devices, and Beta Systems are not appositeto the case at bar. The
primary distinction is that the alleged illegality in each case that gave rise to the possibility
of reformation involved pricing. 8/ In LaBarge the court considered reformation that would
increase the price term to that proposed by the contractor before the call for BAFOs. Such
areformation could be appropriate if the higher price were what the parties intended in the
absence of the allegedly illegal behavior by the Government. In Applied Devices the court

7/ 1t is significant to note that the Court of Claims recognized that the ASBCA
lacked jurisdiction to grant reformation. “[The ASBCA’s decision] we may accept as
correct since the avenue to relief in such a case we believe is by equitable reformation,
which the board was not granted jurisdiction to accord at thetime of itsdecision.” Applied
Devices, 219 Ct. Cl. at 119, 591 F.2d at 640.

8/ CRF-A Joint Venture also is inapposite. The court in that case permitted
reformation to cure aquantity dispute. Reformation was appropriate becauseit effectuated
theintent of the partiesthat any order in excess of the 362 production unitswould fall under
the option clause of the contract.

25



permitted reformation to correct the erroneous and illegal selection of acancellation ceiling.
The parties, which possessed the requisite intent to contract, would not have selected a
cancellation ceiling that would have voided their contract. In Beta Systems there appeared
to beanintention on the part of both partiesto enter acontract different from that which they
actually formed, that is, they mistakenly chose the specific EPA clause.

Reformationto acost-reimbursement contract bringsadditional difficulties. First, the
cost-reimbursement contract that plaintiff seeks would itself present problems of legality.
Second, reformation of the contract to cure the illegality would create a most unusual
contract.

As athreshold matter, federal government contracts must meet the requirements of
federal law and the FAR. See FAR 8 1.602-1(b) (1999) (“No contract shall be entered into
unless the contracting officer ensures that all requirements of law, executive orders,
regulations, and all other applicable procedures, including clearances and approvals, have
been met.”). Failure of a contracting officer to follow these requirements may create the
predicate for aclaim. For example, 10 U.S.C. § 2306(c) (1988) (repealed 1994), required
that no cost-type contracts could be awarded without agency head certification that no lower
cost alternatives were available. The FAR incorporated thisrestriction, aswell. See FAR
§ 16.301-3(c) (1988).

In the instant case, the Secretary of Defense did not make any determination that no
lower cost alternatives were available. Reformation to a cost-type contract, then, would
bring about the same deficiency about which plaintiff complainsin the instant action. The
court is unwilling to trade one illegality for another, even when plaintiff asks for it.

Although awkwardness is not a criterion for reformation, plaintiff’s plea for
reformation because of the illegality during FY 1990 to FY 1992 would have an unusual
effect. For FY 1989, the contract would remain a fixed-price incentive contract. For FY
1990 to FY 1992, the contract would be reformed to be a cost-type contract. For FY 1993
to completion of the contract, it would revert to afixed-price incentive contract. Thisresult
gives the court pause. It aso further suggests that this arrangement would not reflect the
intent of the parties.

Reformation of the ATACC contract isnot appropriate. The instant dispute does not
fit the mold of a contract for which reformation is an acceptable remedy. Moreover,
reformation would not solve the illegality, but rather would create a different illegality.

iii) Enforcement as written
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According to AT&T, one option remains to the court: enforcement as written.
Plaintiff contends that such a result would be inappropriate because the appropriations
restrictions “were promulgated precisely to avoid the result in this case -- costly overruns
incurred by acontractor performing high-risk development work for afixed price.” PIf’sBr.
filed Dec. 2, 1999, at 18.

Enforcement aswritten, regardless of theillegality, bringsno unjust result. See, e.q.,
LaBarge Prods., 46 F.3d at 1556; Trilon Educ. Corp. v. United States, 217 Ct. Cl. 266, 273-
74,578 F.2d 1356, 1360 (1978) (citing cases), citedin AT& T, 177 F.3d at 1376. Although
GDSwas exposed to anumber of risks, GDSwas cognizant of therisks, asevidenced by the
risk assessments that it performed before entering the contract. GDS, a sophisticated
government contractor, had availabletoit all theinformation necessary tobidonthe ATACC
contract. Using thisinformation, GDS determined that the risks were low.

The Marine Corps may have exacerbated the problems of performance through
constructive changes, alack of cooperation, or deficiencies within the specification and the
contract; nonetheless, such problems do not go to the underlying issue of whether a risk
determinationwasmadeaccording to the appropriationsrestrictions, and are better addressed
on a case-by-case basis, rather than by awarding plaintiff full recovery. The full cost
recovery plaintiff seeks under thistheory of recovery would bring awindfall to whichitis
not entitled.

The Federal Circuit’s caution in AT&T, that it “ha[d] not considered” “what relief
may be available,” 177 F.3d at 1377, raises the possibility that, of the three forms of relief
that the court indicated might be available, any one actualy might be unavailable. This
court’ sauthority is circumscribed in that it cannot grant the equitable relief sought because,
as an Article | court, it lacks the requisite judicial power. Reformation is also unavailing
because no evidence suggests that the parties intended to enter a cost-type contract.
Accordingly, the court enforcesthe ATACC contract as written. Plaintiff isnot entitled to
recovery on the allegation of contract illegality related to appropriationsrestrictionsfor FY
1990 to FY 1992.

2. Regulatory restrictions on contract type

Plaintiff challengesthe award of the contract asviolative of the applicableregulatory
requirementsfor the* select[ion of ] afirm-fixed-pricecontract.” PIf’sBr.filed Dec. 2, 1999,
at 21. For thisalleged violation of theregulations, plaintiff seekseither recovery in quantum
valebant or reformation of the contract to acost-reimbursement contract. Defendant counters
by arguing that the contract at issue is a fixed-price incentive contract. As a fixed-price
incentive contract, defendant contends, the ATACC contract was not subject to the stricter
requirements for the selection of afirm fixed-price contract.
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InaDecember 20, 1999 order, the court ruled that the ATACC contract was awarded
as a fixed-price incentive contract, not a firm fixed-price contract or a de facto firm fixed-
price contract as plaintiff argues. See Order filed Dec. 20, 1999, at 10-11 (noting that “[t]he
contract does not contain the essential element of afirm fixed-price contract” and “isafixed-
priceincentivecontract”). Plaintiff’ sargumentsbased ontheregulatory requirementsof firm
fixed-price contracts are misplaced; however, the court considers whether the applicable
regulations for fixed-price incentive contracts were satisfied by the Navy prior to selection
of the contract type.

Part 16 of the FAR “prescribes policies and procedures and provides guidance for
sel ecting acontract type appropriateto the circumstances of theacquisition.” FAR 8§ 16.000.
For fixed-price incentive contracts, the FAR directs:

(b) Application. A fixed-priceincentive contract isappropriate when--

(1) A firm-fixed-price contract is not suitable;

(2) The nature of the supplies or services being acquired and other
circumstances of the acquisition are such that the contractor’ s assumption of
a degree of cost responsibility will provide a positive profit incentive for
effective cost control and performance; and

(3) If thecontract al soincludesincentives on technical performanceand/or
delivery, the performance requirements provide a reasonabl e opportunity for
the incentive to have ameaningful impact on the contractor’ s management of
the work.

FAR 816.403(b). Whilethe application portion of the section 16.403 providesabroad range
of scenarios in which a fixed-price incentive contract might be appropriate, selection of
fixed-price incentive contractsis further limited.

(c) Limitations. A fixed-price incentive contract may be used only when
a determination and findings has been executed, in accordance with agency
procedures, showing that (1) this contract typeis likely to be less costly than
any other typeor (2) it isimpractical to obtain supplies or services of thekind
or quality required without the use of this contract type.

FAR § 16.403(c) (citations omitted).

FAR 8 16.403-1 governsthe procedures and criteriathat the Navy would have had to
satisfy to award the contract. It provides:
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(b) Application. A fixed-price incentive (firm target) contract is
appropriate when the parties can negotiate at the outset a firm target cost,
target profit, and profit adjustment formula that will provide a fair and
reasonable incentive and a ceiling that provides for the contractor to assume
an appropriate share of therisk. When the contractor assumes a considerable
or maor share of the cost responsibility under the adjustment formula, the
target profit should reflect this responsibility.

(c) Limitations. This contract type may be used only when--

(1) The contractor’ s accounting system is adequate for providing data
to support negotiation of final cost and incentive price revision;

(2) Adequate cost or pricing information for establishing reasonable
firm targetsis available at the time of initial contract negotiation; and

() The determination and findings required by 16.403(c) has been
signed.

The parties do not dispute the satisfaction of FAR 8 16.403(b), which offers the
widest range of contracts that may be appropriately let as fixed-price incentive contracts.
They do not even dispute that the appropriate findings were made under FAR 8§ 16.403(c).
Although other criteriamust be satisfied under FAR 8 16.403-1(b) and (c), the partiesfocus
on the availability of adequate cost or pricing information. Plaintiff also challengeswhether
the Government was required by the FAR to ensure a reasonable apportionment of the
contract risk. In addition to directly countering these arguments, defendant makes the
fallacious argument that “agency determinations and findings in support of a selection of
contract type are ‘final’ and unreviewable by courts.” Def’sBr. filed Dec. 13, 1999, at 20.
of

1) Adeguate cost and pricing information

Although not expressly speaking to risk, the requirement that adequate cost and
pricing information beavailableat thetimeof initial contract negotiationsdoesimplicaterisk
asafactor. Adequate cost and pricing information cannot mean an absence of risk, for such

9/ Defendant supports this argument with the assertion that “[l]egal challengesto
agencies selectionsof contract type have never succeeded,” Def’ s Br. filed Dec. 13, 1999,
at 20, and only citestwo Comptroller General Decisionsas|egal authority for that position.
However, both decisionscited hold that review of the selection of contract typeisbased on
areasonableness standard. See Delco Elecs. Corp., B-244559, 91-2 C.P.D. { 391, at 2-3
(1991); United Food Servs., Inc., B-220367, 86-1 C.P.D. 177, at 5-6 (1986).
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iIsanimpossibility. All contracts contain some element of risk. The existence of risk cannot
preclude the existence of adequate cost and pricing information. Risk isbut one component
of adequate cost and pricing information, i.e., cost and price are functions of risk. The
greater therisk of an endeavor, the greater the price charged for undertaking that endeavor.
Therefore, even high-risk contracts may contain adequate cost and pricing information to
permit the contractor and the Government to arrive at firm targets.

Before settling on the fixed-price incentive contract, according to Mr. Monaco,
Director of Contractsat SPAWAR, all contract typeswere considered. Calculon performed
a risk analysis, concluding that the risks were “moderate and manageable.” SPAWAR
prepared the Acquisition Plan, which containsthe rationale for the sel ection of afixed-price
incentive contract. The Acquisition Plan lists three factors for contract choice, including
“[u]se of non-developmental hardware,” “[€]xistence of data link software which will be
provided as GFI to the ATACC developer,” and “[s]oftware to be developed is primarily an
Informati on management typesubsystem.” Mr. Monaco did not recall other assumptionsthat
entered into the contract selection rationale.

Mr. Monaco, who played asignificant role in drafting the Acquisition Plan, testified
that SPAWAR approved the Acquisition Plan on July 11, 1986. At that time Col. Robert J.
Speights was the Program Manager; Adm. Clark, Commander of SPAWAR. Through his
conversation with Robert Meyers, branch head in the PMO, Mr. Monaco believed that the
ATACC program would integrate already existent components.

The use of NDI was a basic assumption of the Acquisition Plan. Initsdescription of
the program, the Acquisition Plan indicates: “Hardware development will beeliminated and
areplacement for the present system fielded by, to the maximum extent possible, integrating
military specification or militarized items of hardware already in service use. In order to
facilitate this acquisition strategy, the maximum possible use will be made of applicable
existing software.” If there were asubstantial pull-back inthe amount of NDI, Mr. Monaco
would have reconsidered the fixed-price contract type.

On August 24, 1987, GDS submitted its ATACC proposal, which contained a risk
assessment as directed by the solicitation. In paragraph 3.2.1.9.2, the proposal reads, in part,
“The preliminary risk assessment for ATACC has been performed during the proposal
preparation phase. Each of the preliminary risks have [sic] been identified and categorized
according to the requirements dictated in the proposal preparation instructions.” In figure
3-52, “Preliminary Risk Assessment,” GDS identified the risks for system performance,
hardware, shelter weight, LSD projector mount, and software -- including Ada experience
and theintegration of NDI and new Adasoftware-- as“low.” GDSrated aslow-to-medium
the risk associated with stress tests and the availability of resources. GDS provided a
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rationale for each of its assessments. Mr. Bonner reviewed this assessment before it was
submitted to the Government. Dr. Evans characterized thisrisk assessment as“ not formal.”

On March 29, 1988, Mg . Guy submitted to Lt. Col. Consagra a risk assessment for
the ATACC program as of that date. Theletter indicates|ow risk in the following software
areas:. operating system, datareduction, training support, and devel opment support. It further
recounts moderaterisksinthefollowing softwareareas:. tactical datalink program, database
management system, decision support system, graphicsdisplay, and test support. Theoverall
software risk islabeled moderate. Mgj. Guy testified that high-risk programs are not likely
to be contracted as fixed-price type. For moderate risk projects, the Government would
provide assistance if asked. In this case the Government hired an IV&V contractor and
engaged in software support activity through MCTSSA.

Before submitting its BAFO on June 24, 1988, GDS made no changes to its risk
assessment.

On June 30, 1988, the Contract Award Review Panel recommended award of the
ATACC contract to GDS because it “submitted the lowest priced proposal, had the highest
overall weighted score, and their [sic] technical approach wasjudged lower risk inthecritical
areaof softwareengineering.” Thefinal decisionto award contract to GDS occurred on July
6, 1988. Mr. Monaco could not recall whether the Government did a cost analysis. He
considered the Business Clearance M emorandum, dated November 29, 1988, all thefindings
that he needed to make. Mr. Monaco testified that there was no need to make any of the
determinations required for afirm fixed-price contract.

Dr. Rowland G. Evans, plaintiff’s computer software expert, testified principally by
videotaped deposition at length about the deficiencies in the evaluation of the ATACC and
the subsequent additions to the ATACC program. According to Dr. Evans, Calculon only
analyzed a small part of the software functions contained in the specification. Those parts
that were not assessed were high or very high risk software devel opment efforts. 1naddition,
four maor changes were made to the specification between Calculon’s analysis and award
of the contract, as the requirements evolved from June 1986 to April 1987.

First, MTSwasadded tothe ATACC prototype. The Acquisition Plandid not include
MTS. When performing its risk assessment, Calculon had considered the possible
downstream addition of MTS after the prototype phase. In actuality, MTS was added on
August 8, 1986, to the specification without arisk assessment, and no evidence exists that
the Calculon risk assessment was updated. Because CLIN 007 covered the MTS message
test, the inference can be made, as Dr. Evans surmised, that MTS could not have been fully
implemented previously because GDS was devel oping the test software.
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Second, according to Dr. Evans, automatic processing and automatic/automated
generation were added after Calculon’s risk assessment. These elements involve a more
complex software process and are higher risk. Dr. Evans described the Acquisition Plan as
providing a semi-automated, man-in-the-loop system, whereas the specification called for
a fully automatic system. The data exchange changed from computer assisted to fully
automatic. ATO generation changed from computer assisted to fully automatic.

Third, the deletion of the required use of AN/UY K-14/43/44, a standard military
specification computer used by the Navy, increased programrisk. Commercial hardwarethat
was available at the time rendered the AN/UY K-14/43/44 no longer competitive, so the
bidders were better off from a hardware perspective using non-standard computers. This,
however, made the software more problematic because none of the commercial computers
availablewasableto support astandard Navy compiler, CMS-2. Pre-existing TACC TADIL
code could not bere-used. Thus, although GDS could not re-use CM S-2 code, the Calculon
evaluation included the re-use of code. Re-use of code reduces risk proportionally. Dr.
Evans testified that the Government amended the procurement to allow a bid that included
NDI in areas other than the old TACC NDI. This change occurred in August 1987.

Fourth, the addition of the Ada requirement increased the risk associated with the
ATACC contract. The decision to use Adawas made in March 1987. The advantages of
Ada are that the software produced is more easily read by programmers and the coding
processislesserror prone. Ada, however, raisestranslation issuesfor existing software. No
trandl ator existed that could capturethe Adastructure, so asoftware programmer would have
been required to do a full top-down development. GDS would have had to develop new
softwarefor TADIL A and B, NATO Link1, TRACK database; would have had to use real-
time language responses; and would have used a bit-oriented as opposed to character-
oriented language that stores information in a binary system of ones and zeros which is not
readable by humans.

Whilethetwo changesaffecting TADIL weresubstantial, GDSlowereditsprice after
the addition of TADIL. To ascertain whether GDS considered the impact, Dr. Evans
suggested that one needed to look to the LOC estimates and man-months labor estimates.
Dr. Evans added man-months through COCOMO to his estimate. GDS, which used
COCOMO aswell, did not add moretime for the TADIL effort. Dr. Evans concluded then
that GDS did not have a chance to evaluate TADIL software.

Dr. Evans took issue with Mgj. Guy’s March 1988 software risk assessment, also
testifying that he found no evidence that this report was ever considered in the approval
process. His main objection was with Mg. Guy’s averaging of risk to generate one single
valuation of risk. According to Dr. Evans, averaging isnotoriousfor hiding risk. Hewould

32



have expected the Government’ srisk analysis to be segregated by risk element: Instead of
anaverageof the programrisk factoring all elementstogether, Dr. Evans' sideal report would
declare that the program was one without high risk.

Although all four changes highlighted by Dr. Evansdid occur after the Calculon risk
assessment, it does not necessarily follow that adequate cost and pricing information was
unavailable. Indeed, no argument is made that GDS was unaware of the requirements
brought about by the changes. Dr. Evansdid testify that the TADIL software issue brought
about by the removal of the requirement to use AN/UY K-14/43/44 and the addition of the
Ada computer language occurred too close to submission of BAFO for GDSto evaluateits
impact; nonetheless, GDS still was aware of the change before its BAFO submission.

Contrary to plaintiff’s implication that the adequate cost or pricing information for
establishing reasonabl e firm targets must be avail able at the time of the selection of contract
type, the regulation only requires that this information be “available at the time of initial
contract negotiation.” FAR §16.403-1(c). The regulations recognize that the processes of
developing aprogram, sel ecting acontract type, and awarding acontract arefluid. Although
aprocess of negotiation, in the traditional sense, is not present here, BAFOs serve the role
of negotiations because they are the mechanism by which the Government and contractors
arrive at a price more acceptable to both than the initial proposal.

By the BAFO submission date, GDS was aware of all of the elements that were
required in the contract, the SOW, and the specification. GDS generated itscost and pricing
based on the information available to it. No testimony or other evidence presented
demonstrated that at the time of BAFO, or any other time prior to commencement of the
contract, GDSwas even the slightest bit concerned about whether it possessed adequate cost
and pricing information. Indeed, between its proposal and BAFO, GDS was afforded the
opportunity to adjust its price, in part, based on the modifications to the program that
occurred since the solicitation. GDS chose to lower its price. Adequate cost and pricing
information may not have been available for what the ATACC ultimately developed into
based on putative constructive changes, but those damages are best |eft resolved on a case-
by-case basis and not through quantum valebant or reformation.

2) Reasonable apportionment of the risks

Although the regulations appear to be oriented toward protecting the public fisc, by
requiring “the contractor to assume an appropriate share of the risk,” FAR 8§ 16.403-1(b),
they also require “reasonable contractor risk,” FAR § 16.103(a), which focuseson thelevel
of the risk from the perspective of the contractor. The court therefore rejects defendant’s
argument that the FAR should be viewed solely from the Government’ s perspective.
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As its terms indicate, “appropriate share of the risk,” more than the existence of
adequate cost and pricing information, turns on whether the parties assessed and shared the
risks. Throughout the development of the ATACC program, at least three risk assessments
were performed. Prior to the completion of the Acquisition Plan, Calculon examined the
risks associated with the program and determined that overall risk was “moderate and
manageable.” GDSitself, knowing thefull scope of the program, informed the Government
that its evaluation showed low and low-to-medium risk. Before contract award, Maj. Guy
undertook a risk assessment and concluded that the overall software risk was moderate.
Based on what each party perceived at the time, the fixed-price incentive contract selected
apportioned this risk appropriately.

An incentive contract, even one in which the celling price and target price are
identical asinthe ATACC contract, apportionsrisk. FAR § 16.403-1(a) reads: “When the
contractor completes performance, the parties negotiate the final cost, and the final priceis
established by applying the [profit adjustment] formula. When thefinal cost islessthan the
target cost, application of the formularesultsin afinal profit greater than the target profit
... Theprofit adjustment formulathe parties selected was a50/50 formula. GDSborethe
risk of costs exceeding the ceiling price. GDS, however, aso could have reaped benefits
greater than the target profit. The contract type placed the Government in the position of
possibly having to pay GDSagreater profit thanit had expected to pay. Inother words, there
Is“not aprofit ceilling or floor” in afixed-priceincentive contract. FAR 816.403-1(a). This
profit flexibility demonstrates a reasonable apportionment of the risks associated with the
contract. If, as all parties concurred before performance, the risks were low to moderate,
GDS could have been well positioned to reap profits in excess of the target profit. The
Government, too, because of the fixed-priceincentive contract, waswell positioned to have
aceiling on its potential liability.

Based on theserisk assessments prior to award, the court determinesthat risk to GDS
was reasonabl e and appropriate at thetime of award based on the contract type and the nature
of the program. After award, the program may have evolved such that risk levelsfluctuated,
but the inquiry into risk ends with the award of the contract.

Plaintiff failed to prove that at the time of contracting the parties did not possess
adequate cost and pricing information or that the risk was not reasonably apportioned. Even
if the court wereto find aviolation of the applicable FAR sections, the remedies of quantum
valebant and, to adegree, reformation carry the sameinfirmitiesas previous discussed. The
court’ sjurisdiction does not extend to granting guantum val ebant recovery. The court could
not reform the contract asin LaBarge, Beta Systems, and Applied Devicesto haveit reflect
the actual agreement of the parties at the time of contracting.
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3) FAR Part 35 and DoD Directive 5000.1

Plaintiff raises two additional arguments based on procurement regulations. First,
plaintiff assertsthat FAR 8 35.006 applies to the contract selection and was violated by the
DoD. Second, plaintiff alleges that DoD Directive 5000.1 was violated by selection of a
fixed-price incentive contract.

On April 13, 1988, the Secretary of the Navy issued SECNAYV Instruction 4210.6A,
outlining acquisition policy for the Navy and Marine Corps. In paragraph 5.b, SECNAV
Instruction 4210.6A explains, “ Contracting officers shall adhere to the principles on choice
of contract type expressed in Part 35 of the FAR.” At trial Mr. Monaco, SPAWAR’s
Director of Contracts, testified:

Q: Let meask you more specifically. Wasit your understanding at the
time that the SECNAV instructions were applicable to the ATACC
procurement?

A: Weéll, it would be applicable to all procurements, yes.

Q: Sowhatever provisionswould be otherwise applicableunder the
SECNAYV would apply to the ATACC contracts?

A: Yes.

Q: Without being specific about thoseinstructions. Andtheanswer
Isyesto that?

A: Yes.

Based on the SECNAYV Instruction and Mr. Monaco’ stestimony, plaintiff asks the court to
consider selection of contract type under FAR Part 35.

FAR 8§ 35.006 (1988), provides:
(@ In [research and development (“*R&D”)] acquisitions, the precise
specifications necessary for sealed bidding are generally not available, thus

making negotiation necessary. However, the use of negotiation in R&D
contracting does not change the obligation to comply with Part 6.
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(b) Selecting the appropriate contract type is the responsibility of the
contracting officer. However, because of the importance of technical
considerations in R&D, the choice of contract type should be made after
obtaining the recommendations of technical personnel. Although the
Government ordinarily prefers fixed-price arrangements in contracting, this
preferenceappliesin R& D contracting only to the extent that goal s, objectives,
specifications, and cost estimates are sufficient to permit such a preference.
Theprecisionwithwhichthegoals, performance objectives, and specifications
for the work can be defined will largely determine the type of contract
employed. The contract type must be selected to fit the work required.

(c) Because the absence of precise specifications and difficulties in
estimating costs with accuracy (resulting in a lack of confidence in cost
estimates) normally precludes using fixed-price contracting for R&D, the use
of cost-reimbursement contractsisusually appropriate (see Subpart 16.3). The
nature of development work often requires a cost-reimbursement completion
arrangement (see 16.306(d)). When the use of cost and performance
incentives is desirable and practicable, fixed-price incentive and
cost-plus-incentive-fee contracts should be considered in that order of
preference.

(d) When levels of effort can be specified in advance, a short-duration
fixed-price contract may be useful for developing system design concepts,
resolving potential problems, and reducing Government risks. Fixed-price
contracting may also be used in minor projects when the objectives of the
research arewell defined and thereis sufficient confidenceinthe cost estimate
for price negotiations. (See 16.207.)

(e) Projectshaving production requirementsasafollow-onto R&D efforts
normally should progress from cost-reimbursement contracts to fixed-price
contracts as designs become more firmly established, risks are reduced, and
production tooling, equipment, and processes are developed and proven.
When possible, afina commitment to undertake specific product devel opment
and testing should be avoided until (1) preliminary exploration and studies
haveindicated ahigh degreeof probability that development isfeasibleand (2)
the Government has determined both its minimum requirements and desired
objectives for product performance and schedule completion.

Although listed as an issue for trial, see Joint Statement of Issues of Fact and Law,
filed Dec. 15, 1999, at 3, plaintiff offered no evidence at trial or initsbriefsbeforetrial that
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SECNAYV Instruction 4210.6A applied to the ATACC program, that the DoD violated FAR
8 35.006, or even that FAR 8§ 35.006 appliesto the ATACC contract. SECNAYV Instruction
4210.6A “appliesto all programs that will result in a Full Scale Engineering Development
(FSED) acquisition phase and which are expected to transition to production.” Nor did
plaintiff develop arecord on what FSED acquisition signifies, let alone evidence that the
ATACC program fits such adescription. 10/ In fact, plaintiff’s counsel asked Mr. Monaco
to answer the question about applicability “[w]ithout being specific about thoseinstructions.”

In addition, plaintiff has not demonstrated that the ATACC program fallswithin the
ambit of Part 35.

The primary purpose of contracted R& D programsisto advance scientific
and technical knowledge and apply that knowledge to the extent necessary to
achieve agency and national goals. Unlike contractsfor suppliesand services,
most R& D contracts are directed toward objectives for which the work or
methods cannot be precisely described in advance.

FAR 8 35.002. The language of FAR § 35.006(c) is not mandatory: Fixed-price contracts
are“normally preclude[d];” “theuseof cost-reimbursement contractsisusually appropriate;”
and “[w]hen the use of cost and performance incentivesis desirable and practicable, fixed-
priceincentive. . . contracts should be considered.” For these reasons plaintiff hasfailed to
satisfy its burden on this claim.

DaD Directive5000.1, effective between September 23, 1987 and February 23, 1991,
provides, in pertinent part:

[T]he following are to be considered in developing appropriate strategies
tailored to meet the unique circumstances of individual programs.

a. During the initial phases of development, studies shall be conducted to
identify trade-offs between cost and performance requirements, assess

10/ Paragraph 5.a of SECNAV Instruction 4210.6A is not consistent with the
applicability of the Instruction in the instant matter. “The development cycle of each
program will begin with a minimum of two contractors/contractor teams performing
concurrent, but separate development up to FSED at which time it will normally be
narrowed to two contractors devel oping asystemto onedesign.” Inthiscase such aprocess
did not occur, suggesting that the ATACC program was not a FSED acquisition.
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technological risk, and identify the cost drivers and producibility factors
associated with using new or immature technol ogies.

b. Commensurate with risk, such approaches as developing separate
aternativesin high-risk areas; using early funding to design-in reliability and
support characteristics;, reducing lead time through concurrency; using
competitive prototyping of critical components; combining acquisition phases
and making use of evolutionary acquisition procedures, and combining
developmental and operational test and evaluation shall be considered and
adopted when appropriate. . . .

f. Whenever possible and appropriate, consideration should be given to
maximizing the use of “off-the-shelf” commercial products and the
streamlining of military specificationssothat only those military specifications
that are directly relevant to the item(s) being produced are applied.

g. Contract type shal be consistent with all program characteristics
including risk. Fixed price contractsare normally not appropriatefor research
and development phases. For such efforts, a cost-reimbursable contract is
preferable because it permits an equitable and sensible allocation of program
risk between the contracting parties.

DaD Directive 5000.1, at 5-6 (Sept. 1, 1987)

Theonly evidence adduced at trial on theissue of DoD Directive 5000.1 includesthe
following exchange between plaintiff’s counsel and Mr. Monaco.

Q: Areyou aso familiar with DOD directives?

A: Yes.

Q: Areyou familiar with DOD directive 500[0].17?

A: Yes | am.

Q: And again, just basically, do you recall what the substance of that

directiveis?
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A: It was -- 5000.1 and 5000.2 were DOD procedures regarding major
systems acquisitions and the processthereof. It spelled out thewhole program
process.

Q: During the time that you were the sole selection authority on the
ATACC program, wasit your understanding that you were required to follow
DOD directive 5000.1 in relation to the ATACC contract?

A: I guessl don’'t know the answer to that because 5000.1 and 5000.2 were
for mgjor systems. And there was -- again, there is a definition of what a
major system was. And | don’'t know at this time or even back then if we
really called ATACC amajor system, or whether it met those thresholds. And
often, when you do have major systems, too, for whatever reason, you may not
follow that exact process. Y ou may take another path. Thereisexceptionsto
everything.

Q: Wéll, whether or not ATACC fell within one of the exceptions, was
5000.1, 5000.2 otherwise applicable? In other words, what | am saying is --

A: | think the answer is no.

Q: -- in applying it, your point is that the ATACC contract may not have
met al of the criteria for 5000.1, 5000.2. But my question is, putting that
concern aside, are those directives otherwise applicable? In other words, do
you have to go through the analysis to determine whether or not the ATACC
contract falls within one of the exceptions?

A: Yes. | think you need to make a determination whether it applies or
doesn't apply. It isvery complicated. It requires effort from lots of people
with different functions.

DOD Directive 5000.1 only requires “consider[ation]” of certain factors “in

developing appropriate strategies tailored to meet the unique circumstances of individual
programs.” When asked if he went through the analysis required in DoD Directive 5000.1,
Mr. Monaco answered, “Yes.” Plaintiff undertook no direct inquiry of the factorsthat were
tobe* considered” when devel oping the procurement strategy. Thetestimony of Mr. Monaco
does not suffice to establish that DoD Directive 5000.1 was violated in the selection of a
fixed-price incentive contract for the ATACC program. In addition, that the factors are to
be considered does not elevate those factors to the level of government obligation. The
obligation under DoD Directive 5000.1 wasto consider the factors, not necessarily to adopt
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them as part of the procurement strategy. Plaintiff is not entitled to recover on this claim
because of its failure to meet its burden of proof.

Plaintiff has falled to satisfy its burden with regard to its allegations that the
Government violated regulatory provisions-- FAR Part 16, FAR Part 35, and DoD Directive
5000.1 -- that may govern the award of fixed-price incentive contracts.

3. Superior knowledge

Plaintiff asserts that the Government possessed superior knowledge, and did not
disclose, that the contract would require significant development and was unsuited for the
contract type. Because the court has determined that the selection of the contract type was
appropriate, plaintiff’ ssuperior knowledge claimrelated to contract type cannot succeed and
will not be considered further. Plaintiff’s claim of superior knowledge relating to the
compatibility of MTS and INTACCS are addressed in alater section.

To be entitled to recover under a clam of superior knowledge, plaintiff must
demonstrate that

(2) [it] undert[ook] to performwithout vital knowledge of afact that affect[ed)]
performance costs or duration, (2) the government was aware the contractor
had no knowledge of and had no reason to obtain such information, (3) any
contract specification supplied misled the contractor, or did not put it on notice
toinquire, and (4) the government failed to provide the relevant information.

American Ship Bldg. Co. v. United States, 228 Ct. Cl. 220, 225, 654 F.2d 75, 78 (1981); see
also Helene Curtis Indus., Inc. v. United States, 160 Ct. Cl. 437, 442, 312 F.2d 774, 777
(1963).

Plaintiff's alegations of superior knowledge about the amount of development
necessary to completethe ATACC fail to satisfy the criteriafor asuperior knowledge claim.
First, GDS did not undertake performance without vital knowledge asto afact that affected
performanceduration or cost. The potential level of effort required by GDS' ssolution isnot
afact. GDS sproposal contained businessand technical projectionsthat arefar from*“facts.”
Even if the potential amount of development were afact, GDS did not perform without this
vital knowledge. GDSwas granted full accessto the Calculon library, engaged in anumber
of meetingswith Navy and Marine Corpspersonnel about the ATACC program, and engaged
in significant effort to identify how it could satisfy the contract requirements.
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Second, the Government did not know, nor should it have known, that GDS was
lacking information asto the nature of the contract. GDSwas judged technically competent
prior to being selected asthe ATACC contractor and demonstrated an understanding of the
requirements for the ATACC. GDS personnel, like Mr. McLean, even believed that the
ATACC contract was within GDS's ken. When a sophisticated contractor’s concept is
adjudged technically competent and that contractor projectsanair of competency withregard
to what was required for performance, the Government cannot be held accountable for
constructive knowledge of alack of information about the nature of the contract.

Third, the Government did not fail to provide relevant information about the degree
of development that the contract would require. Although plaintiff contends, and
demonstrated, that the Government was slow to respond to some Action Items, no record
was made of the Government’s failure to provide information about the contract before
performance. Indeed, the Government provided a panoply of documentsto assist potential
bidders in determining whether they possessed the wherewithal to develop the ATACC.
Each prospective bidder was able to develop its own approach to the performance
specification for the ATACC. It was each prospective bidder’s choice to determine the
degree of development that it wanted to do within the framework of the greatest extent of
NDI.

Plaintiff has failed to prove its alegation of superior knowledge as to the
developmental nature of the contract.

4. Mutua mistake

A party alleging mutual mistake must provethat 1) both partiesweremistakenintheir
belief regarding afact existing at the time of contracting; 2) the mistaken belief must have
constituted abasi c assumption on which the contract was made; 3) the mistake must have had
amaterial effect on the bargain; and 4) the contract must not have placed therisk of mistake
on the party that is seeking relief. See Atlas Corp., 895 F.2d at 750. Defendant only
challengesthefirst and fourth elements of plaintiff’sburden. The court therefore considers
only whether the partieswere mistaken in their belief regarding afact existing at the time of
contract and whether the contract placed the risk of mistake on GDS.

1) Belief regarding a fact

Relying on Gould, Inc. v. United States, 935 F.2d 1271 (Fed. Cir. 1991), and National
Presto Industries, Inc. v. United States, 167 Ct. Cl. 749, 338 F.2d 99 (1964), cert. denied, 380
U.S. 962 (1965), plaintiff asserts that the non-developmental nature of the contract was a
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fact. Defendant counters that the amount of development needed to compl ete the contract
was not afact, but implicated business or technical judgment.

In Gould the contractor sought relief from added expenses by way of reformation of
a contract to manufacture tactical radios for the Navy. Unable to perform on the contract
without completely redesigning the radios, the contractor alleged that the significant
additional expensesincurred in redesigning the radioswere dueto amutual mistake asto the
amount of design and devel opment that the contract would require. Thetrial court dismissed
the contractor’ s claim, reasoning that a settlement agreement between the parties precluded
the contractor from pursuing itsreformation claim, and that, in the alternative, the contractor
had failed to state a clam. See Gould, Inc. v. United States, 19 Cl. Ct. 257, 263-64, 269
(1990), vacated and remanded on other grounds, 935 F.2d 1271 (Fed. Cir. 1991). Without
discussion as to the merits of the contractor’s claim, the Federal Circuit assessed only the
Claims Court’s ruling on which party bore the risk of the mistake, when it held that the
conclusory mistake allegations survive a motion to dismiss. See Gould, 935 F.2d at 1276.

The procedura posture and the context of Gould mitigate the weight that plaintiff
places on it. Not only did the Federal Circuit not consider the merits, but in assessing the
ability of the allegation to survive amotion to dismiss, the Federal Circuit only evaluated the
Claims Court’ s ruling that the contractor had failed to state a claim because of assumption
of therisk.

Plaintiff citesNational Presto Industriesfor the proposition that amistake of fact may
exist whereneither party wasaware of additional stepsneeded to completethe contract. That
case involved a contract for the production of munitions shells by two distinct hot forging
methods. The parties contemplated the use a particular machine, which had been employed
In the less sophisticated of the two methods, to be used in the newer, more efficient method.
Due to the newer method' s greater efficiency, the Government deemed use of one of the
machines unnecessary. The contractor soon discovered that such an additional step in the
manufacturing process was necessary and brought suit to recover damages for additional
expenses incurred under a mutual mistake theory. The Court of Claims found mutual
mistake when neither party to the contract was aware that an additional step in the
manufacturing process, use of turning equipment, was needed to generate the finished
product. See 167 Ct. Cl. at 761, 338 F.2d at 107.

Since the Court of Claims decision in National Presto Industries, the holding has
undergone a clarification and narrowing. Just three years after National Presto Industries,
the Court of Claims distinguished the decision on the grounds that the parties “mutually
agreed to the exclusion of certain equipment later found to be indispensable.” Natus Corp.
v. United States, 178 Ct. Cl. 1, 13, 371 F.2d 450, 458 (1967). Seizing onthe concept of “joint
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enterprise,” the Court of Claimsreiterated the narrower reading of National Presto Industries.
Foster Wheeler Corp. v. United States, 206 Ct. Cl. 533, 557-58, 513 F.2d 588, 601-02 (1975)
(“The chief consideration which led the court to find mutual mistake in National Presto
Industries . . . was a ‘mutual agreement’ of the parties prior to award of the contract, such
that the court viewed the project as a ‘joint enterprise.’”)

In Dairyland Power Cooperativev. United States, 16 F.3d 1197 (Fed. Cir. 1994), the
Federal Circuit held that the parties' erroneous belief as to future business climate cannot
constitute an existing fact at the time of contracting. Dairyland Power involved the
construction of a nuclear power plant by the Atomic Energy Commission (the“AEC”), the
operation of which would be contracted to Dairyland Power, apublic utility. Pursuant to the
parties contract for such services, the AEC offered to sell the power plant to Dairyland
Power after several yearsof performance on the contract. The partiesagreed to atransfer of
the property for the nominal sum of one dollar. Due to changes in the laws governing
disposal of nuclear waste, Dairyland Power incurred $97 million in expenses to store the
waste. Dairyland Power later sought recission of the contract of sale because of the lack of
availability of commercial processing for nuclear waste. Inruling that Dairyland Power was
not able to satisfy the first element of mutual mistake, the court noted that the party seeking
reformation must demonstrate that the parties held an erroneous belief asto an existing fact.
Seeid. at 1202. The changein business climate, which neither party could foresee, did not
amount to afact at the time of contracting. “‘A party’ s prediction or judgment as to events
to occur inthefuture, evenif erroneous, isnot a“mistake” asthat word isdefined [under the
doctrine of mutual mistake of fact].”” Id. at 1203 (quoting Restatement (Second) of
Contracts, 8§ 151 cmt. A (1981)). 11/

Although Dairyland Power is not exactly on point, it is sufficiently analogous to
support a conclusion that a projection about the non-devel opmental nature of the contract is
not an “existing fact.” Dairyland Power cites a number of federal circuit court cases,
including United States v. Southwestern Electric Cooperative, Inc., 869 F.2d 310 (7th Cir.
1989), and United States v. Garland, 122 F.2d 118 (4th Cir.), cert. denied, 314 U.S. 685
(1941), for the proposition that predictions and judgments do not qualify asexisting factsfor
a clam of mutual mistake. The court in Southwestern Electric Cooperative held that
“mistake[s] about future costs of construction” posea“fatal difficulty” for aclaim of mutual

11/ It is noteworthy that Bowen-McL aughlin-York Co. v. United States, 813 F.2d
1221 (Fed. Cir. 1987), which plaintiff relies on to advanceitsargument on risk bearing, see
infraat 44-45, takesaposition detrimental to plaintiff ontheissue of mistake. “Reformation
isnot allowed for amistakein businessjudgment.” Bowen-McL aughlin-York, 813 F.2d at
1222 n.1 (citing cases).
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mi stake because “the doctrine of mutual mistake does not cover an erroneous ‘ prediction or
judgment as to events to occur in the future’” 869 F.2d at 314 (quoting Restatement
(Second) of Contracts § 1514) In Garland the court prescribed:

In determining whether there has been a mutual mistake of fact, we must
examine the facts as they existed at the time of the agreement for the cash-
surrender of the policy. A mutual mistake in prophecy or opinion may not be
taken asaground for rescission where such mistake becomes evident through
the passage of time. What istoday only a conjecture, an opinion, or a guess,
might by tomorrow, through the exercise of hind-sight, be regarded then asan
absolute fact.

122 F.2d at 122 (citation omitted). Plaintiff’s clam for mutual mistake suffers the
difficulties highlighted in Southwestern Electric Cooperative and Garland.

The Government did not warrant that GDS could perform the ATACC contract based
on 70% NDI -- that is, it did not engage in a joint enterprise with GDS by expressy
excluding or including NDI. The projection was a business and technical judgment held
solely by GDS. Indeed, GDS made a number of predictions about the amount of NDI it
would use if awarded the ATACC contract. These predictions -- as evidenced by, among
other evidence, GDS's demonstration video (more than 65%), GDS's proposa
(“approximately 60%"), and Mr. LaWare's testimony (60-70%) -- ranged from 60-70%.
That GDS had less than afirm idea of the extent of development necessary to manufacture
its vision of the ATACC suggests that the developmental nature of the contract is not an
“exigting fact,” asmuch asit isaprediction. Becausethe performance specification allowed
GDS to choose its design to satisfy the specification and because the amount of effort or
development that would be needed to complete that design was a projection, and not a fact
existing at the time of contracting, plaintiff cannot sustain a claim for mutual mistake with
regard to the non-developmental nature of the contract. Accordingly, recovery based on
mutual mistake is not appropriate.

2) Risk bearing

Although mistake readily may be apparent with respect to the second and third
elements, the fourth element, assumption of therisk, thwartsplaintiff’sclaim. A party bears
the risk of mistake when 1) the risk is allocated to it by agreement of the parties; 2) it is
aware, at thetimethe contract ismade, that it has only limited knowledge with respect to the
factsto which the mistakerelates, but treatsitslimited knowledge as sufficient; or 3) therisk
isallocated to it by the court on the ground that it isreasonablein the circumstancesto do so.



In the instant matter, the risk of mistake was allocated to GDS through the selection of a
fixed-price incentive contract.

Plaintiff relies upon four cases -- Gould; Bowen-McL aughlin-York Co. v. United
States, 813 F.2d 1221 (Fed. Cir. 1987); National Presto Industries; and Walsh v. United
States, 102 F. Supp. 589 (Ct. Cl. 1952) -- for the proposition that “[i]t iswell settled that the
mere fact that a contract was ‘fixed price’ does not shift the risk of all cost overrunsto the
contractor.” PIf's Br. filed Dec. 2, 1999, at 33. Defendant counters with four cases --
Y ankee Atomic Electric Co. v. United States, 112 F.3d 1569 (Fed. Cir. 1997); United States
V. Spearin, 248 U.S. 132 (1918); Dalton v. Cessna Aircraft Co., 98 F.3d 1298 (Fed. Cir.
1996); and Cleveland Telecommunications Corp. v. United States, 39 Fed. Cl. 649 (1997) --
that advance its position that “a fixed price contract, by its nature, assigns the risks of
unexpected performance costs to the contractor.” Def’sBr. filed Dec. 13,1999, at 36. This
seemingly intractable conflict is resolved by areview of the individual cases.

InBowen-McL aughlin-Y ork, the Claims Court held that the contract wasafixed-price
contract in which the contractor boreits own risk, disposing of the claim of mutual mistake.
See Bowen-MclL aughlin-York Co. v. United States, 10 Cl. Ct. 223, 226 (1986). Relying on
Southwest Welding & Manufacturing Co. v. United States, 179 Ct. Cl. 39, 52, 373 F.2d 982,
989-91 (1967), the Federa Circuit rejected this characterization:

[ T]he Southwest Welding court founded its ruling on the underlying fact that
both the Government and the contractor intended that the latter be
compensated on the basis of its actual costs. . . .

Thecaseisthesamehere. Whentheoriginal letter contract wasturnedinto
a price redeterminable agreement it became a cost-reimbursable contract.

Bowen-McLaughlin-York, 813 F.2d at 1222.

In National Presto Industries, the Court of Claims examined mutual mistake related
to a fixed-price contract under which the Government paid for the machinery that the
contractor used in the manufacture of the munitions shellsfor which the contract set afixed
price. When faced with a question “[t]he answer [to which was] not easy,” the court ruled
that the contractor did not bear the consequences of the mutual mistake. National Presto
Indus., 167 Ct. Cl. at 764, 338 F.2d at 109. The answer was not easy because of the nature
of the contract.

Plaintiff’s acceptance of a fixed-price contract, instead of some form of
cost-plusarrangement or research-and-devel opment contract could suggest the
alocationto it of all uncovered risks. But in this case that solution would be
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toofacilefor arisk connected so directly with the equipment to be used. Since
the Government was to pay for the machines, in the area of equipment the
agreement was at least as close to a cost contract as to afixed-price one. . . .
It should not be said, in all the circumstances, that the agreed fixed-price
included the full risk that the contract could not be effectively performed
without turning equipment. Our best judgment isthat the specificrisk astothe
cost of proving that fact was not distributed, explicitly or implicitly, by the
arrangement the parties made.

Id. at 765-66, 338 F.2d at 109-10 (footnote omitted).

In Walsh the court found mutual mistake asto thelabor ratesthat would be applicable
during contract performance of afixed-price contract. Without a discussion of assumption
of the risk, the court ruled, “because of their mutual ignorance of a material existing fact,
they made awriting which they would not have made but for that ignorance; that if they had
been aware of the actual fact, they would have negotiated and contracted on that basis.”
Walsh, 102 F. Supp. at 591. A survey of the 20 Court of Claims cases on mutual mistake
issued from 1945 to the end of 1952 fails to reveal whether assumption of the risk was an
element of mutual mistake at the time of Walsh. Indeed, aperusal of federal cases between
1945 and the end of 1952 provides only one case that discusses assumption of the risk with
regard to mutual mistake of fact. In Rickettsv. PennsylvaniaRailroad Co., 153 F.2d 757 (2d
Cir. 1946), Judge Frank, concurring, wrote:

Two approaches have been suggested which diverge from that of Williston
and the Restatement but which perhaps come closer to therealities of business
experience. (1) Thefirst utilizesthe concept of an “assumption of risk”: The
partiesto acontract, it issaid, are presumed to undertaketherisk that thefacts
upon the basis of which they entered into the contract might, within acertain
margin, proveto be non-existent; accordingly, onewho ismistaken about any
such fact should not, absent a deliberate assumption by him of that risk, be
held for more than the actual expenses caused by his conduct. Otherwise, the
other party will receive awindfall to which he is not entitled.

Id. at 766-67 (Frank, J., concurring) (footnote omitted). This concurrence implies, if not
states, that assumption of the risk may not have been an element of mutual mistake at the
time of the Walsh decision.

In Gould the Federal Circuit considered the Claims Court’ sdismissal of thecomplaint

for failure to state a claim. As discussed above, a fixed-price contract was let for the
construction of tactical radiosfor theNavy. Thedevelopment of thetactical radiosallegedly
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involved more design work than the parties had anticipated. The Federal Circuit rejected the
Claims Court’ srationalethat plaintiff failed to state amutual mistake claim because afixed-
price contract places therisk on the contractor. See Gould, 935 F.2d at 1276. Based on the
wording of the complaint, the Federal Circuit concluded only that “aclaim of mutual mistake
was adequately pled.” 1d. (citations omitted). The Federal Circuit did not consider the
merits of the position that afixed-price contract does not automatically place the risk on the
contractor.

Plaintiff’s well-settled rule appears to be not so well settled. Bowen-McL aughlin-
York and National Presto Industries contain fixed-price contracts more akin to cost-
reimbursement contracts; thisapparently wasdeterminativein each case. Walshwasdecided
under a different legal standard, one that did not include an element that evaluated
assumption of therisk. Gould’ sprocedural posture preventsillumination of themeritsof the
claim that fixed-price contracts do not shift the risk to the contractor.

By contrast, defendant offers several recent cases that support its position on fixed-
price contracts and assumption of therisk. InY ankee Atomic Electric, the Federal Circuit,
while discussing the unmistakability doctrine, noted that both the Supreme Court and the
Court of Claims had adopted the position that fixed-price contracts shift the risk to the
contractor. See 112 F.3d at 1578-79. In Spearin the Court held, “Where one agrees to do,
for afixed sum, athing possibleto be performed, he will not be excused or become entitled
to additional compensation, because unforeseen difficulties are encountered.” 248 U.S. at
136. InITT Arctic Services, Inc. v. United States, 207 Ct. Cl. 743, 524 F.2d 680 (1975), the
Court of Claimsallocated therisk thudly: “[T]hecontractor in afixed-price contract assumes
the risk of unexpected costs. In firm fixed-price contracts, risksfall on the contractor, and
the contractor takes account of thisthrough hisprices.” Id. at 763, 524 F.2d at 691 (quoting
McNamara Construction of Manitoba, Ltd. v. United States, 206 Ct. Cl. 1, 8, 509 F.2d 1166,
1169-70 (1975)) (citations omitted). The Federal Circuit, in Cessna Aircraft Co., stated:
“Because fixed-price contracts do not contain a method for varying the price of the contract
Inthe event of unforeseen circumstances, they assign therisk to the contractor that the actual
cost of performance will be higher than the price of the contract.” 98 F.3d at 1305.
Although resolving summary judgment related to a firm fixed-price contract on different
grounds, the court in Cleveland Telecommuni cations noted that “[a]Ithough few recent cases
have dealt with claims for recompense under fixed-price contracts, the United States Court
of Claimshas’ consistently held that the contractor in afixed-price contract assumestherisk
of unexpected costs.’” 39 Fed. Cl. at 653 (quoting ITT Arctic Servs., 207 Ct. Cl. at 763, 524
F.2d at 691).

The analysis of therisk bearing is the same, even though the contracts at issue in the
cases cited by defendant are fixed-price, as opposed to fixed-price incentive. In Cessna
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Aircraft, the Federal Circuit noted that fixed-price contracts contain no method for varying
theprice. Whilethe sameisnot truein afixed-priceincentive contract becausethe price can
be below the ceiling inthe event of efficient performance, fixed-priceincentive contractsdo
place amaximum limit on government liability. The maximum limit on government liability
Isthe variance about which the court in Cessna Aircraft waswriting. Therisk placed on the
Government through afixed-priceincentive contract isthat the contractor will perform bel ow
the target cost and the Government will have to pay a higher profit to the contractor.

By agreement GDS bore the risk of additional development costs and effort. The
contract was afixed-priceincentive contract that capped the Government’ sliability. Insuch
circumstances reformation is not warranted because such would not bring the agreement in
accord with the parties’ intentions, which in the instant case were that GDS would bear the
risks of cost overruns.

4. Appropriate remedy

Because plaintiff isnot entitled to relief for regulatory violations due to the selection
of afixed-price incentive contract, for superior knowledge as to the developmental nature
of thecontract, or for mutual mistake asto the devel opmental nature of the contract, the court
need not consider the appropriate remedy. The court found liability for failure to adhereto
appropriations restrictions and ruled that the appropriate remedy was enforcement of the
contract as written.

[I. Whether Engineering Change Proposal No. 1 islimited to $2 million

The Marine Corps's desire for greater capability and more requirements after the
SRRs of April and May 1989 gave rise to ECP1, a significant change to the ATACC. On
July 10, 1989, SPAWAR issued Modification PO007, Task Directive No. 1, to GDS,
requesting that GDS prepare an initial version of ECP1. Messrs. Michael A. Tomasulo,
Glinka, and Steven J. Hanlon, GDS's Deputy Director of Business Operations, GDS's
Business Manager, and GDS's Senior Contracts Administrator, respectively, agreed that
GDS should get interim funding to get the job started, and then quote the exact price. On
July 25, 1989, GDS submitted Task 13A, the technical proposal for the workstation
improvement. The Marine Corpsrejected thisproposal because of its$8-million price. GDS
continued to develop its ECP1 proposal.

At its most basic, ECP1’ s purpose was to upgrade the computersin the ATACC and
to enhancethe software. Theproposal called for thereplacement of three OCs manufactured
by Geniscowiththree DTTs, for atotal of five DTTs. DTTsaremore powerful and versatile
than OCs. With five DTTs the system had to be connected with a LAN/Ethernet, the
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decision support processor had to be replaced, and NDI technology had to be upgraded for
the support of multiple, concurrently updated windows. This upgrade required the addition
of GDS-developed DSX, amultiple-window environment, which also would perform some
decision support. GDSwasrequired to devel op anew distribution architectureinwhich each
DTT diditsownindividual work, as opposed to the OCs, which relied on another computer
to perform the bulk of their work. CSCI changes also were made.

On August 17, 1989, GDS submitted a revised proposal for ECP1. This proposal
reduced the price by increasing the threshold for percentage of NDI code modification that
would trigger the requirement to re-write codein Ada, by downscoping thefunctionality that
would be added by the changes in ECP1, and by reducing the hours required and
recalculating the labor rates. Concurrently, GDS provided a ROM, which provided less
detail than an informal proposal, estimating that ECP1 would cost approximately $2.5
million. At thistime, according to Mr. Glinka, GDS and Lt. Col. Ware agreed that the best
way to proceed wasto secure funding for ECP1 to commence and to negotiate and definitize
thepriceat alater time. Lt. Col. Warewanted to move quickly and indicated that GDS could
accept averbal confirmation from the contracting officer so long as the contracting officer
followed up in writing.

SPAWAR Contracting Officer Thornewell authorized GDS to undertake Technical
Directive 03 and to design an approach for ECP1. To expedite ECPL, Lt. Col. Ware wrote
an August 23, 1989 memorandum to SPAWAR detailing his Request for Urgent
Procurement. The urgency stemmed from the need to avoid a cost impact on the ATACC
prototype caused by devel oping softwarefor the OCsthat wereto bereplaced. Lt. Col. Ware
requested SPAWAR to authorize GDS to proceed immediately. Heindicated a price up to
$2 million and the determination of afair and reasonable price would be her decision. Box
22 of Ware' smemorandum records $2 million asthe estimated net total cost, whichisacost
and not apriceamount. The second page of the attached modification containsthelimitation
of government liability, which is a price figure based on the first paragraph on page two of
the attached modification. Two days later GDS sent aletter to Ms. Thornewell to confirm
a telephone call directing GDS to commence with ECP1. The August 25, 1989 letter
indicates that the modification to be drafted by SPAWAR was to be “a proceed and quote”
with anot-to-exceed (“NTE”) of $2 million. Ms. Thornewell acknowledged receipt of this
letter by signature and struck through “unilateral” and replaced it with “bilateral.” GDS
commenced work based on the letter from Ms. Thornewell. Ms. Thornewell testified that
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when she signed the acknowledgment she did not know what “proceed and quote”
meant. 12/

On September 8, 1989, Ms. Thornewell issued a post facto authorization for
performance of Technical Directive 03 for the modifications to the ATACC workstations.
The authorization indicates that “[g]uestion of a technical nature may be directed to LtCol
James Ware.” Ten days later, SPAWAR issued the ECP1 modification, Modification
PO0011. Asof thedrafting of ECP1, Ms. Thornewell had not received aproposal from GDS
and assumed that GDS included profit when it gave an NTE price. Mr. Tomasulo signed
Modification POO011 on September 13, 1989.

M odification POO011 projected adefinitization date of November 30, 1989, based on
adequate submissions by GDS. Modification PO0O011 contains an incorrect changes clause,
which appliesto cost reimbursement contracts, of whichthe ATACC contract isnot one, and
which is of no moment in the instant litigation.

On September 25, 1989, the Government acknowl edged that the ECP1 redirection had
adversely impacted the schedule. Lt. Col. Ware agreed to relief from a C/SSR.

On January 17, 1990, the contracting officer sent a letter to GDS to notify it that
subcontractor termination costs caused by ECP1 would be part of costsfor definitization of
ECP1. GDSreasonably took thisnoticeto mean that definitization would exceed $2 million.
On February 5, 1990, GDS submitted its first ECP1 cost proposal, prepared by Mr.
Tomasulo. The cost proposal containsatarget cost increase of $2,571,438.00, atarget price
increase of $3,179,119.00, and aceiling priceincrease of $3,589,898.00. Termination costs
were not contained in the February 1990 proposal because GDS had yet to discuss
termination with subcontractors and obtain proposals from them. Mr. Glinka expected that
total costswould be at least $2.5 million, plustermination costs. GDS personnel were of the
opinion that GDS had an agreement to submit its vendor termination costs under a separate
cover at alater date. At thispoint intime, Ms. Thornewell believed that GDS could not be
paid morethan $2 million. She did not recall whether she notified GDS of her position when

12/ On November 8, 1999, the court granted defendant’ s motion in limine seeking
to limit theinterpretation of Modification PO0011 to an NTE price of $2 million. See Order
filed Nov. 8, 1999. Attrial the court took evidence on the meaning of Modification POO011
when it became apparent that the earlier order did not fully address the issues raised by the
terms of Modification POO011. Pursuant to RCFC 54(b), the court’s order “is subject to
revision at any time before the entry of the judgment adjudicating all the claims and the
rightsand liabilities of all parties,” and the court reconsidered its November 8, 1999 order.
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she received the February 1990 proposal in excess of $2 million. Ms. Thornewell gave no
weight to the notion that GDS' s estimate of morethan $2 millionin costssignified that GDS
would be paid any excess more than $2 million.

On July 30, 1990, GDS sent a letter to Ms. Thornewell giving notice that GDS will
have expended 85% of the funding for ECPL1 by the end of August 1990. GDS requested
additional funding in the amount of $1,589,898.00 to complete ECP1. Ms. Thornewell
telephoned Mr. Hanlonto tell him that M odification PO0011 wasNTE $2 million. GDSthus
received its first notice that the Government believed that Modification POO011 contained
an absolute maximum of $2 million. It was not Mr. Tomasulo’s understanding that the
modification had a maximum price. Mr. Tomasulo, who had worked for the Defense
Contract Audit Agency (the“DCAA”) previoudly, testified that DCAA had used “proceed
and quote” in the manner that GDS had interpreted the term.

Mr. Glinka sent a copy of GDS's request for additional funding to Mr. Tomasulo,
which they discussed. Mr. Glinka first worked with Ms. Thornewell to resolve the
differences. He was unsuccessful, so Mr. Tomasulo met with Ann Johnson, Ms.
Thornewell’ ssuperior. GDSwasrebuffed at thismeeting, aswell, although the Government
did request an updated proposal at thistime. Ms. Thornewell aso took the position that an
audit wasrequired. Sheviewed it asher affirmativeresponsibility tofind that GDS spent the
$2 million. If GDS's costs actually had exceeded $2 million, she intended to settle at $2
million.

To ascertain whether GDS spent $2 million, Ms. Thornewell requested that Defense
Contract Administrative Services (“DCAS’) audit the proposal. Ms. Thornewell testified
that it was typical to receive proposals in excess of an NTE because contractors want the
Government to settle exactly at NTE prices. Ms. Thornewell had to request the audit at | east
three times due to DCAS non-responsiveness to her requests.

On October 1, 1990, Mr. Tomasulo met with Ms. Thornewell and Lt. Col. Ware to
discussGDS sposition that ECP1 was* proceed and quote.” Mr. Tomasulo documentedthis
meeting with an October 22, 1990 letter to Ms. Johnson. Ms. Johnson responded that there
appeared to be misunderstanding on both sides, that the parties should look at contract
mistakesunder the FAR, and that the contract wasto betransferred to MCRDAC, where Mr.
Stolark, MARCORSY SCOM Director of Contracts, might be ableto offer changes through
mistakesin contract. Mr. Tomasul o’ sletter al so discussed DCAA'’ sregection of the February
1990 information from GDS as not in conformity with the FAR.

Ms. DiMaio, who assumed contracting officer dutiesfrom Ms. Thornewell when the
contract wasreassigned to MCRDAC, responded to Mr. Tomasulo on January 31, 1991. She
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notesthat shereviewed the ECP1 issue, restates what she believes GDS' sposition to be, and
indicates that no definitization has yet occurred. 13/ She submitted the letter to the legal
department for review. Theletter requestsare-submission of arevised cost proposal because
others submitted to date had not been qualifying proposals. Asof the date of the letter, Ms.
DiMaio was aware that in July 1990 GDSindicated that it was nearing the $2 million NTE.
Ms. DiMaio’s letter had the purpose of notifying GDS that the $2 million was an absolute
ceiling. Shetestified that the Government did not agree to acost proposal that exceeded $2
million. SPAWAR and MCRDAC attorneys had indicated to her that the NTE pricewasan
absolute ceiling.

Some time after the issuance of her January 31, 1991 letter, Ms. DiMaio made
handwritten notes on it about Modification PO0O011. These notes reflect “lessons learned.”
These include greater clarity of the 50% limitation of liability, more specificity indicating
that the modification is for changed work only, a requirement for segregation of costs, the
use of the correct changes clause, greater specificity for the NTE clause, and adesire for a
proposal more suitable to negotiations. Ms. DiMaio maintained that these deficiencies did
not undermine the validity of the modification, but only suggest that it could have been
drafted better. Nonetheless, in her characteristically straightforward fashion, Ms. DiMaio
identified exactly the vulnerabilities in the government-drafted modification.

On March 22, 1991, GDS submitted arevised ECP1 proposal in four volumesand a
subcontractor termination proposal. The ECP1 proposal contained an SF1411 that requests
atarget cost increase of $3, 251,379.00, a target price increase of $3,910,431.00, and a
ceiling price increase of $4,550,166.00. The proposal also included estimated actual costs
for labor and materials. GDS was able to segregate material costs and track them as actual
costs. GDS presented its methodology for calculating estimated actual costs and its cost
rationale. Theproposal also contained an SF1435 settlement proposal for vendor termination
costs in the amount of $509,470.00. This submission marks the first time that GDS raised
vendor termination cost with the Government. GDS indicated that ECP1 and the vendor
termination proposal could be reviewed and negotiated independently of each other. GDS
received no response to the vendor termination proposal. In April 1991, GDS submitted
additional documentation to the Government. No negotiation schedule was set.

On January 29, 1992, Mr. Glinka prepared and sent to Ms. DiMaio estimated actual
costs for ECPL in response to Ms. DiMaio’ s request for actual costs. Mr. Glinka used the
same methodol ogy to generate these numbersasthe earlier GDSnumbers. No objectionwas

13/ Ms. DiMaio testified that she had never heard the term “proceed and quote” in
government contracting before it appeared in Mr. Hanlon’s August 25, 1989 |etter.
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made to the submission. Ms. DiMaio requested actual hours for ECP1 and ECP3. On
February 21, 1992, GD S submitted estimated actual hoursincurred for ECP1to Ms. DiMaio.
For actual costs GDS restated the proposal numbers.

On July 30, 1992, Ms. DiMaio completed the Business Clearance for Definitization
of ECP1. She noted “the recommendation received from the ATACC program office
(C2AC) basically consisted of total concurrence with the ECP costs, without exception.”
Although Ms. DiMaio was unable to recollect the source of her information, the Business
Clearance acknowledged that GDSwasin an overrun position by approximately $14 million,
and that “afair amount of this overrun could be attributed to the massive design change
imposed by ECP #1.” Ms. DiMaio described the change as “massive,” not based on the
technical nature of the change, but onitsdollar value. The Business Clearance notesthat the
GDS's position of $3,910,431.00 is above the NTE price in Modification PO0O011. She
viewed any amount beyond the $2 million asirrelevant. It was possible, according to Ms.
DiMaio, that GDS actually was entitled to less than $2 million. Price data were needed to
show that GDS at least was entitled to the $2-million ceiling price. Ms. DiMaio recounted
her multiple efforts to obtain an audit of ECP1. Finally, she recommended that the
Government reopen negotiationsif GDS filed a successful claim.

Thethird paragraph on page 14 of the Business Clearance projectsthe need for better
numbers should GDSfile and succeed on aclaim. The Government would need abasis for
its negotiating position. Ms. DiMaio was unsure how the Government would arrive at a
negotiating position given the fact that the numbers she arrived at in the Business Clearance
were “somewhat arbitrary.” This was the best number she could derive based on the data
availableto her. Ms. DiMaio requested actuals from GDS.

On November 19, 1992, Lt. Col. Thomas L. Dempsey, Assistant Program Manager
for Aviation Command and Control Systems, accepted delivery of the ATACC prototype,
CLIN 0001, by signing a DD250, Material Inspection and Receiving Report. The DD250
indicated acceptance “[s|ubject to adjustments for outstanding modifications.” According
to Mr. Glinka stestimony, GDS claimed its adjustmentsrelated to “ costsfor ECP-1 and any
additional other outstanding costs.” Lt. Col. Dempsey was not familiar with ECP1, but
believed it was still dragging on as of November 19, 1992.

On February 3, 1993, GDS-- through aletter from Robert G. Nyberg, GDS' sDirector
of Contracts, to Ms. DiMaio -- acknowledged receipt of, and took exception to signing, a
draft modification for ECPL. Inthisletter GDSrequested ameeting to discuss ECP1-related
issues. No meeting took place.
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Negotiation and definitization never occurred for ECP1. The Government unilaterally
definitized Modification PO0O011 for ECP1 at $2 million.

InitsNovember 8, 1999 order granting defendant’ s motion in limine, the court ruled
that Modification PO0011 has a stated NTE of $2 million, the final amount of which wasto
be definitized, but that plaintiff would be allowed to introduce evidence that the parties
subsequent actions and writings bore adifferent interpretation. The court noted that even if
Modification PO0O011 unambiguously were to state that the price for ECP1 was NTE $2
million, the documents appended to plaintiff’s opposition called into question whether the
Government treated Modification POO011 consistently, i.e., by entertaining a clam in a
greater amount, by auditing it, and so forth.

From the parties' briefing on the motion in limine, the court’ s attention was focused
on the use of “proceed and quote” and “NTE” inthe Modification. During tria the court’s
attention was focused more carefully on the incorporation of alimitation of liability clause
that indicated that the NTE amount was not in excess of 50% of the total liability for the
modification.

Modification PO0O011 contains FAR 8§ 52.216-24, “Limitation of Government
Liability,” and it indicates a ceiling of $2 million. Although this would seem to end the
inquiry, FAR 8 16.603-2, covering letter contracts explicatesthe use of FAR §52.216-24in
letter contracts, like Modification PO0011. FAR 8 16.603-2 provides:

(@) A letter contract may be used when (1) the Government’s interests
demand that the contractor be given a binding commitment so that work can
start immediately and (2) negotiating a definitive contract is not possible in
sufficient time to meet the requirement. However, aletter contract should be
as complete and definite as feasible under the circumstances.

(d) The maximum liability of the Government inserted in the clause at
52.216-24, Limitation of Government Liability, shall be the estimated amount
necessary to cover the contractor's requirements for funds before
definitization. However, it shall not exceed 50 percent of the estimated cost
of the definitive contract unless approved in advance by the officia that
authorized the letter contract.

The FAR envisions a process by which the contractor receives a sum of money that
can carry the contractor through definitization, at which time additional fundswould become
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available based on that definitization. The advanced money cannot exceed half of the
projected total cost of the definitive contract. A letter contract containing FAR §52.216-24
and advancing $2 million, therefore, acceptsthe possibility of, and may even require, afinal
definitive contract in excess of $4 million.

Defendant assertsthat plaintiff isentitled to no more than the $2 million already paid
to GDS for ECPL. First, defendant argues that the facial limitation, the NTE amount,
restricts GDS' s entitlement to $2 million. Second, defendant contends that GDS knew that
it was not receiving incremental funds because of its Corporate Work Authorization dated
September 19, 1989, which indicates “N/A” for incremental funding. Thislatter argument
iIsunpersuasive. The Corporate Work Authorizationindicates“N/A” at theend of alinethat
reads, “INCREMENTAL FUNDING LIMIT THRU.” Thisreflectsthat the N/A appliesto
timing for use of the incremental funding, not whether the funding itself was actually
incremental. Mr. Tomasulo and Mr. Bonner testified to as much.

Militating against defendant’ s arguments is the language of Modification PO0011,
which indicates that the money advanced is projected to be lessthan half of the total amount
needed for the contract modification. Even if the Modification were ambiguous, applying
the general rule of contra proferentem, itstermswould be construed against the drafter. See
Metric Constructors, Inc. v. NASA, 169 F.3d 747, 751 (Fed. Cir. 1999). The court sees no
reason to give the modification a reading other than that provided by its plain meaning. 14/
The Marine Corps's unilateral definitization of the contract at $2 million was in error.
Defendant is liable to plaintiff for the failure properly to definitize Modification POOO11.

[11. Constructive changes

For many of GDS' s shortcomings in performance on the contract, plaintiff pointsto
government changes to either contract requirements or GDS's planned performance.
Plaintiff cast INTACCS/MTS impossibility as the core government-caused change that
increased the cost of performance beyond that set in the contract. In addition to the
JNTACCS/MTS impossibility issue, plaintiff seeks to demonstrate liability for changes
regarding 1) redocumentation of NDI software, 2) retesting of NDI software, 3) software
design changes through CDRL reviews, 4) changes to ATO software, 5) TADIL changes,
6) changes directed through Action Items, 7) extra CDRL revisions, 8) defective reliability

14/ Based on theforegoing, the court need not consider plaintiff’ sother arguments--
post-execution conduct, mutual assent, mutual mistake, and unilateral mistake -- that may
support afinding that the NTE was an interim amount.
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requirements, and 9) MIL-Q-9858A conflicts. Defendant offers manifold theoriesto deny
plaintiff recovery on these changes.

As athreshold matter, to succeed on a constructive change claim, a contractor must
demonstratethat it notified the Government that it perceived agiven order asachange of the
contract’ stermsand that the person who ordered the change possessed therequisiteauthority.
As a substantive matter, the contractor also must prove that the putative change is actually
achange of the terms of the agreement and not merely a direction that a given deliverable
failsto satisfy the requirement set forth in the performance specification.

Section | of the contract incorporates the Notification of Changes Clause, FAR 8
52.243-7 (Apr. 1984). Within 10 days of any government action that GDS considered to be
acontract change, GDS was required to provide written notice to the contracting officer of

(1) The date, nature, and circumstances of the conduct regarded as a
change;

(2) The name, function, and activity of each Government individual and
Contractor official or employee involved in or knowledgeable about such
conduct;

(3) The identification of any documents and the substance of any oral
communication involved in such conduct;

(4) In the instance of alleged acceleration of scheduled performance or
delivery, the basis upon which it arose;

(5) The particular elements of contract performance for which the
Contractor may seek an equitable adjustment under this clause, including --

(i) What contract line items have been or many be affected by the alleged
change;

(it) What labor or materials or both have been or may be added, deleted, or
wasted by the alleged change;

(i) To the extent practicable, what delay and disruption in the manner and
sequence of performance and effect on continued performance have been or
may be caused by the alleged change;

(iv) What adjustments to contract price, delivery schedule, and other
provisions affected by the alleged change are estimated; and

(6) The Contractor’ s estimate of the time by which the Government must
respond to the Contractor’s notice to minimize cost, delay or disruption of
performance.

FAR § 52.243-7(b). Although defendant argues for a strict application of the notice
requirement, courts have been willing to excuse the failure to give notice under such a
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provision. See, e.q., Hoel-Steffen Constr. Co. v. United States, 197 Ct. Cl. 561, 573, 456
F.2d 760, 767 (1972); Mega Constr., 29 Fed. Cl. at 444. “The case law makes clear that
whiletwo distinct linesof authority exist, thereisbut oneoverriding legal principle: Written
notice asto constructive changes must be supplied by the contractor before such timethat the
Government would suffer if not apprised of thefacts.” Calfon Constr. Inc. v. United States,
18 Cl. Ct. 426, 438 (1989), aff'd, 923 F.2d 872 (Fed. Cir. 1990). “In some instances
immediate notice from the contractor is of minimal benefit, and the Government suffers no
prejudice from not having had written notice at the timethe constructive changeoccurs.” 1d.
“On other facts lack of immediate notice seriously can prejudice government interests.” Id.
at 439.

A contractor must demonstratethat thework that was beyond the scope of the contract
“was not volunteered and was ordered by a government officer having the requisite
authority.” Barrow Utils. & Elec. Coop., Inc. v. United States, 20 Cl. Ct. 113, 120 (1990)
(citing Calfon Constr., 18 Cl. Ct. at 434). The Governmentisonly liablefor changesordered
by officials possessing actual authority. “[A] person with no actual authority may not gain
actual authority through the court-made rule of implied actual authority.” California Sand
& Gravel, Inc. v. United States, 22 CI. Ct. 19, 27 (1990), aff'd, 937 F.2d 624 (Fed. Cir.
1991). However, “in some circumstances, a person with some limited actual authority
impliedly may have broader authority.” Id. The Federal Circuit hasheld suchimplied actual
authority may arise when such authority is an “‘integral part of the duties assigned to a
[g]overnment employee.’” H. Landau & Co. v. United States, 886 F.2d 322, 324 (Fed. Cir.
1989) (quoting J. Cibinic & R. Nash, Formation of Government Contracts 43 (1982)). In
California Sand & Gravel, the court held that “modifying a contract in no way can be
considered anintegral part of the duty of reviewing contractor compliance.” 22 Cl. Ct. at 27.
Further, implied actual authority may not inherein agovernment empl oyee when regul ations
preclude that employee from exercising contracting authority. See Roy v. United States, 38
Fed. Cl. 184, 189-91 (discussing Cruz-Pagan v. United States, 35 Fed. Cl. 59 (1996)),
dismissed by 124 F.3d 224 (Fed. Cir. 1997). Government program managers are precluded
from directing additional work.

(a) Only contracting officers acting within the scope of their authority are
empowered to execute contract modifications on behalf of the Government.
Other Government personnel shall not --

(1) Execute contract modifications,

(2) Actinsuch amanner asto causethe contractor to believethat they have
authority to bind the Government; or

(3) Direct or encourage the contractor to perform work that should be the
subject of a contract modification.
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FAR § 43.102 (1988).

Before examining plaintiff’s individual constructive change claims, the court
considersdefendant’ sblanket challengesto plaintiff’ sclaims. First, defendant contendsthat
plaintiff failed to notify the contracting officer of alleged changes. Second, defendant asserts
that those persons who were alleged to have directed changes-- Lt. Col. Ware and members
of the FMF -- did not possess the requisite authority.

1. Notice

GDS, a sophisticated government contractor, was well aware of its contractual
obligation to provide notice of changesto the contracting officer. Ray Helinski, a contract
administrator with GDS, notified Messrs. Glinka, Bonner, and LaWare, GDS's Business
Manager, Engineering Manager, and Vice President of Technical Operations, respectively,
of the “obligat[ion]” to put the Government on notice of constructive changes. In aletter
dated February 15, 1989, Mr. Helinski indicated that GDS should consider giving notice for
the SRSissue. Lt. Col. Warein person and in numerous | etters attached to CDRL comments
also indicated that GDS should provide notice to the contracting officer in the event that
GDS perceived a change in the contract. Nevertheless, defendant’ s argument that the lack
of formal notice for each alleged change prevents recovery on each change claim is
unpersuasive. Hoel-Steffen cautions courts not to apply notice provisions “too technically
andilliberally,” especially when the Government is charged with notice. 197 Ct. Cl. at 573,
456 F.2d at 768. Courtslook to the amount of prejudice that failure to follow the procedure
has inflicted upon the Government. Aswas noted in Calfon Construction, the two distinct
lines of cases are harmonized only by considering the amount of prejudice suffered by the
Government. See 18 Cl. Ct. at 438-39. The prejudice inquiry requires an individualized,
factual inquiry that is not best disposed of through the omnibus argument advanced by
defendant. The court considers the prejudice caused by the failure to give formal noticein
the discussion of each of the asserted constructive changes.

2. Authority

When Lt. Col. Ware joined SPAWAR and the ATACC program, Col. Simpleman
instructed him not to change the ATACC contract or specification. From testimony and
exhibits, it appearsthat Lt. Col. Ware attempted to aert others of hislack of authority. Lt.
Col. Ware, who had a poor recollection of much of his activities as Program Manager,
suffered no lapse of memory when hetestified that he never represented that he had authority
to change the contract. He thought he was very clear at meetings that he did not have
authority. Herecalled that, at the commencement of meetings, he would state that he lacked
authority to change the contract. Lt. Col. Ware would announcethat, if GDS perceived that
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he directed a change, it should contact the contracting officer. Maj. Dunn testified that Lt.
Col. Ware never represented that he possessed the authority to change the contract. Mr.
Matusic’ stestimony was substantially similar to Lt. Col. Ware, i.e., that Lt. Col. Ware began
every formal meeting with a routine speech about how only the contracting officer could
changethe contract. Mr. Bonner testified that Lt. Col. Ware aways announced at meetings
that whatever occurred would not change the contract. Mr. Bonner, GDS's Engineering
Manager, further testified that Lt. Col. Ware may have told GDS to contact the contracting
officer about putative changes. Numerouslettersenteredinto evidenceindicated that nothing
represented in the letters should be construed as a change to the contract or the specification
and that, if GDS were to believe otherwise, it should contact the contracting officer.

Asthe Program Manager, Lt. Col. Ware did not have contract authority. According
to Ma. Dunn, Lt. Col. Ware's authority was operational, that is, the “how” and not the
“what” of performance. Lt. Col. Ware had asimilar view, and Contracting Officer DiMaio
believed that responsibility for the budget rested with Lt. Col. Ware.

Lt. Col. Ware provided the contracting officer technical advice asto the specification
requirements, but hewasnot the contracting officer’ stechnical representative (the* COTR”).
No COTR was appointed by the contracting office, and GDS took itstechnical issuesto Lt.
Col. Ware.

From the perspective of the two contracting officers, Lt. Col. Ware' sresponsibilities
were to review technical changes and decide whether they met the Marine Corps's
requirements from atechnical perspective. Contracting Officers Thornewell and DiMaio
believed that Lt. Col. Ware, as Program Manager, had the responsibility of managing the
day-to-day technical side of the ATACC project. Ms. DiMaio described him as the head of
the ATACC program for all practical purposes. Both relied upon him for technical matters.
He advised Ms. Thornewell whether submissions met the requirements. Ms. Thornewell
alwaysfollowed Lt. Col. Ware' sadvice. Ms. DiMaio could not recall declining arequest of
Lt. Col. Ware. Both Ms. Thornewell and Ms. DiMaio relied upon himto review C/SSRsand
other scheduling issues.

Ms. Thornewell relied upon Lt. Col. Wareto resol ve conflictswithin the specification,
so long as he did not effect a change to the contract specification. If the resolution resulted
in a change in the specification, the matter had to go through Ms. Thornewell’ s office. If
GDS took the position that it met a specification and Lt. Col. Ware thought otherwise, she
would defer to Lt. Col. Ware. If GDS were to raise an issue with her, she would resolve it
among Lt. Col. Ware, the legal department of MARCORSY SCOM, and herself.
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Although Lt. Col. Ware provided technical input, the evidence does not support a
finding that he was responsible for approving changes, nor that he exercised approval
authority despite his limited mandate, save for afew isolated incidents. 1n an October 25,
1990 letter, Lt. Col. Ware, athough he did not recall it, indicated to GDS that a “proposed
specification change” was “acceptable.” Theletter then requested that GDS submit an ECP
to the Government. His office routinely reviewed technical issues and provided input. If
acceptable to the PMO, the contracting officer would routinely approve.

According to Ms. Thornewell, Lt. Col. Ware could not grant schedule relief without
obtaining consideration. He could grant informal relief as to a specific task, but not as to
final delivery schedule. However, on at least one occasion, in a September 25, 1989
memorandum from Capt. laquinto in response to a September 21, 1989 letter from GDS, Lt.
Col. Waredid grant relief froma C/SSR. Ms. Thornewell testified that she had not seen the
grant of relief in this memorandum.

InaJanuary 6, 1993 |etter to Ms. DiMaio, GDSindicated that it was“fully aware that
the Contracting Officer is responsible and the only authority to direct the performance of
additional out of scope work,” and that it “did in fact proceed at [its own] risk” when
performing out-of-scope work without contracting officer approval. Ms. DiMaio had
registered her displeasure with GDS when it told her that Lt. Col. Ware authorized certain
changes. Two or three times Ms. DiMaio registered her displeasure, and according to Mr.
Glinka, GDS knew that it accepted the risk for some changes. On cross-examination Mr.
Glinka testified:

Q: Now, thisletter of yours from January of ‘93 appearsto refer to some
software changes. Looking at the letter, do you have ageneral recollection of
what thisis all about?

A: Yes. The second paragraph on the first page says, “GDS and the
government werein thefinal stages of DT& E when the need for the software
changewasdiscovered.” And they were-- the system wasout at site. DT&E
is developmental test and evaluation.

And | got the phone call that, “Thereis a problem out here. We need
tofix this. Y ou know, the governmentiswith us.” Y ou know, and on and on
and on. | took therisk myself. And | told them, “All right, fix it”, because we
needed to get out of DT&E. “Fix it and, you know, | will tak to [Ms.
DiMaio]. IsJimWaretherewithyou?’ “Yes.” “All right. Everythingisfine
out there?” “Yes.” “Okay, fine. Fix it”, which they did.
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And then | notified Cheryl who was upset about it. And thisis my
response back to her about that issue.

Q: Okay. Andjust to finish the -- not finish, but the third sentence of the
first paragraph says, “As you also point out, authorization was not given by
you. And, therefore, GDS did, in fact, proceed at risk.”

A: Yes.
Q: And that is your understanding --
A: Correct.

Q: I'm sorry. I've just got to finish my sentence. That is your
understanding of what you just described?

A Yes. Andtofollow if I may, if Cheryl came back and said, “No, I'm
not paying youfor it”, | would have said, “Okay, fine.” | mean, | normally did
this. But | believe asit turns out, we did negotiate payment.

Unlike Ms. Thornewell, Ms. DiMaio had concerns about whether Lt. Col. Ware was
keeping her fully informed. Ms. DiMaio did ratify at least one unauthorized commitment
made by Lt. Col. Ware. The “Request for Authority to Ratify and Unauthorized
Commitment ATACC Contract (N00039-89-C-0134),” dated August 3, 1993, seeks
permission to ratify some mission support upgradesthat Lt. Col. Waredirected before heleft
the ATACC project. GDS wanted these upgrades covered by the contract, and Ms. DiMaio
obliged. She requested a cost proposal from GDS. The August 3, 1993 Request for
Authority isthe paperwork that authorized Modification PO0076. On August 23, 1993, Mg|.
Gen. James A. Brabham, Jr., signed “Determination and Findings’ dated August 2, 1993.
This document was triggered by a memorandum titled “Statement of Unauthorized
Commitment” by Roger L. Lively, ATACC Project Officer. When reviewing paperwork for
trial preparation, Ms. DiMaio identified another possible example of ratifying an
unauthorized commitment. According to Ms. DiMaio, she only worked on these two
unauthorized commitments. No other unauthorized commitments were brought to her
attention by GDS. Shetestified that if they were to have been brought to her attention, she
would have followed the FAR process for ratification.

Although he lacked formal contract authority, i.e., was not a contracting officer or a

delegeethereof, Lt. Col. Ware possessed agreat deal of responsibility withregardto GDS's
satisfactory performance of the ATACC contract. He oversaw all the technical aspects of
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GDS's performance. Two different contracting officers relied upon him completely for
determinationsasto whether GDSwas meeting the technical requirementsof thecontract.15/

On at |east one occasion, the actual personnel from the FMF who would be using the
ATACC traveled to GDSto test or totrain onthe ATACC. These personnel provided some
negative feedback to GDS about the ATACC's ATO generation. After receiving this
feedback, GDS undertook to revamp the ATO generation software. Mr. Glinkatestified that
the users knew what they wanted the system to do, and GDS made changes accordingly.

Plaintiff has failed to demonstrate that the members of the FMF who tested and
provided feedback about the ATACC and its ATO message generation possessed the
requisite authority for their comments to be considered the basis for constructive changes.
They possessed no actual authority. Noimplied actual authority could befound by the court,
because modifying the ATACC contract could not be considered, under amost any scenario,
asanintegral part of these Marines' duties. Their dutiesincluded the operation of TACCs,
the predecessor to the ATACC. Testingthe ATACC was not integral to their command and
control obligations as“fraggers,” those field personnel in the TACC who generated ATOs.

A further threshold matter is the baseline by which to measure the alleged changes.
Plaintiff argues that GDS's pre-contract interpretation of the specification and ATACC
SOW, asevidencedinitsproposal, BAFO, pre-award communicationswith the Government,
pre-award demonstrations, and immediately post-award communications with the
Government constitute the baseline by which to judge whether constructive changes were
ordered. Defendant reliesupon the elegantly simpleargument that GDSneither incorporated
itspre-award communi cationsinto the contract nor took exceptionsto the contract. Although
the court hasexcluded GDS' spre-contract communicationsrel ated to ECP1 asan evidentiary
matter, see Order filed Nov. 8, 1999, at 1-2, the court has not considered the substantive
weight of these communications with respect to constructive changes.

Plaintiff predominantly relies upon the well-settled doctrine that when a government
specification does not require a certain method of performance, the contractor is entitled to

15/ Maj. Bonsignore testified that he never directed GDS how to perform its work
while he was Program Manager; however, he was concerned that others prior to him had
directed GDS. He thought that Capt. Dan Ellrick and Lt. Col. Ware had given GDS
constructive changes that were not approved by a contracting officer. He did not recall
specific examples. He never raised this concern with GDS or mentioned it to his Marine
Corps superiors.
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perform by its chosen manner or method. See North Star Alaska Housing Corp. v. United
States, 30 Fed. Cl. 259, 285 (1993).

“[W]hen a contract prescribes the desired end but not the means of
accomplishing that end, it is within the contractor’s discretion to select the
method by which the contract will be performed. A Government order
rejecting the proposed method and requiring the contractor to performin some
other specified manner deniesthe contractor the opportunity toexerciseavalid
option asto the method of performance and changesthe contract, justifying an
equitable adjustment for additional costs incurred thereby.”

1d. (quoting Appeal of John Murphy Constr. Co., AGBCA 418, 79-1 BCA 13836 (1979)).
Plaintiff further arguesthat when aparty to acontract failsto object to the other party’ spre-
contract interpretation, that party isbound by thelatter’ sinterpretation. For thisproposition
plaintiff relies primarily upon M.A. Mortenson Co. v. United States, 29 Fed. Cl. 82, 96-97
(1993); E.I. Du Pont De Nemours & Co. v. United States, 24 Cl. Ct. 635, 640 (1991), aff’d,
980 F.2d 1440 (Fed. Cir. 1992); Big Chief Drilling Co. v. United States, 15 Cl. Ct. 295, 301
(1988); and Cresswell v. United States, 146 Ct. Cl. 119, 127, 173 F. Supp. 805, 811 (1959).
Finally, plaintiff, citing Omni Corp. v. United States, 41 Fed. Cl. 585, 593 (1998), and Gorn
Corp. v. United States, 191 Ct. Cl. 560, 566, 424 F.2d 588, 592 (1970), asserts that even
when the Government accepts a proposal that does not comply with the specifications, the
Government may not later require the contractor to perform to astandard different than that
proposed.

Although defendant does not challenge plaintiff’ s first proposition, it strikes at the
heart of plaintiff’s latter two positions. Contrary to plaintiff’s reading, in Omni Corp. the
court rejected the Government’ s argument that the contractor was required to perform to a
standard in the contractor’ s proposal, rather than alower standard set forth in the contract
itself. See 41 Fed. Cl. at 594-95; see also Design & Prod., Inc. v. United States, 18 Cl. Ct.
168, 198-200 (1989). In addition, plaintiff’s reliance on M.A. Mortenson Co., Big Chief
Drilling, and Gorn is misplaced. These cases deal with pre-contract interpretations in
situations of contract ambiguity. Although plaintiff alleges ambiguity with regard to some
of the changes, a blanket application of the law from ambiguity cases to a constructive
change caseisunwarranted. Further, even disregarding that M.A. Mortenson Co., Big Chief
Drilling, and Gorn appear to be focused on ambiguity, these cases, aswell as E.I. Du Pont
and Cresswell, can be distinguished in that they address the meaning of words in contracts
and not the proposed manner of performance of aspecification. Thedifferenceissignificant.
To render a valid anaogy, plaintiff would be seeking to introduce pre-contract
communications that inform the meaning of the specification, not pre-contract
communications that identify how GDS intended to satisfy that meaning.
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The ATACC specification is indisputably a performance specification. GDS was
entitled to compl etethe contract using whatever manner or method of performanceit wished,
so long asthevariousintermediate deliverables and the finished product satisfied thecriteria
set forth in the specification. However, disagreements over whether GDS satisfied the
criteria of the performance specification, and further direction to work on those non-
conforming elements, do not necessarily amount to constructive changes. Only when GDS
performed to the specification and later was instructed to amend its approach would a
constructive change occur.

GDS, initspre-award communications, signified one possi blemethod of performance.
Plaintiff would like to graft its constructive change clams on these pre-award
communicationsbecauseit assertsthat such communi cationsdemonstrated “ itsinterpretation
and intended method of performing the Government’s design and performance criteria.”
PIf's Br. filed Dec. 2, 1999, a 67. This argument is factually flawed and legally
unpersuasive. First, as a factual matter, GDS was aware that some of its pre-award
communications were not within the requirements of the specification. For example, Mr.
McLean developed the ATACC demonstration using Fortran, a non-conforming code
language. It isincongruous for plaintiff now to argue that its demonstration should be the
baselineby which tojudge constructive changes, whichwould render GDSéligibletoreceive
additional compensation for programming in Ada rather than Fortran, even though the
contract required Ada.

In addition, GDS personnel knew -- indeed, expected -- that their proposed
performance was not the baseline by which to judge their actual performance. Mr. Bonner,
GDS s Engineering Manager, testified that the SRR’ s purpose was to assure each party’s
understanding and to make needed adjustments. Such an understanding of the SRR is
incompatible with the position that pre-contract interpretations demarcate the method of
performance. Mr. Glinka, Business Manager, testified that when speaking of contract
performance the critical documents were the contract, the SOW, and the specification and
any attachmentsthereto. If the Government wereto request achangefrom GDS' s proposal,
a change would not result because the proposal was not incorporated into the contract.
Anything in the contract documentsto which GDS did not take exception was a requirement
of the contract, according to Mr. Glinka.

As a lega matter, defendant’'s position on the case law on pre-contract
communications and constructive changes is more persuasive. When a contractor does not
to incorporate any pre-contract communications into the contract and the performance
specification, the contractor has not indicated its method of performance. The proposed
method that the Government found to be technically superior to that of other offerors no

64



longer controls, and the contractor has agreed to perform to the specification without
exception.

GDS s communications about its potential method of performance do not operate as
the baseline by which to identify constructive changes. The contract, the specification, and
the SOW establish the performancebaseline. A constructive change could have arisen, then,
in one of two scenarios. First, authorized government personnel directed GDS to perform
to some criterion beyond that set forth, or in addition to those criteriaset forth in the contract
documents; second, GD S performed to acriterion or some criteriaof the contract documents
and authorized government personnel directed GDS to perform using some other manner or
method.

3. Redocumentation of NDI software

Both the contract and the SOW incorporate DoD-STD-2167A by reference. 16/
2167A describes software documentation requirements. Paragraph 3.22 defines non-
developmental software (“NDS”) as“[d]eliverabl e software that is not devel oped under the
contract but is provided by the contractor, the Government, or athird party.” For the full
documentation requirement, which both parties concedeis contained in 2167A, they point
to paragraph 4.2.4: “ The contractor shall consider incorporating [NDS] into thedeliverable
software. The contractor shall document plansfor using NDS. NDS may be incorporated
by the contractor without contracting agency approval only if the NDSisfully documented
in accordance with the requirements of this standard.”

In bothitsproposal and responsesto questionsabout itsproposal, GDSindicated that
it would not providefull 2167A documentation -- that is, that it would tailor its approach to
2167A. Inits proposal GDS stated that it would supply only existing documentation for
NDI that conformed to less rigorous military standards, MIL-STD-7935 and MIL-STD-
1679. InitsMay 2, 1988 “ Questions/Responses,” GDS responded to Question 59:

16/ Although 2167A is incorporated into the contract, the Government initially
planned on using DoD-STD-2167 (“2167"). 2167, which, according to Ma. Dunn,
permitted the use of extant documentation to the greatest extent possible, was amended,
thereby creating 2167A. Documentation requirements of 2167A ultimately were what the
parties agreed to follow. Messrs. Cotellessa and Bonner agreed with GDS' s assessment in
its May 2, 1988 answers to questions that the change from 2167 to 2167A would not
significantly impact GDS's documentation approach. Mr. Cotellessa testified that the
change caused a dight difference in the CDRLSs, a shift in the software requirements, and
a corresponding increase in emphasis on testing.

65



For al NDI software, [GDS] will follow the DOD-STD-2167
documentation structure. . . .

Therefore, theNDI documentation updateswill maintain atruedescription
of the NDI portion of the ATACC system. They will bewritten using DOD-
STD-2167 documentation procedures. This approach will result in a
significant cost savings to the Government by not requiring entirely new
documentation.

According to Mr. Cotellessa, GDS based its labor estimates on its tailored approach of
adding change pages for previously documented NDI software that GDS modified for the
ATACC program.

During performance GDS provided some NDI software to the Navy without
documentation. The Navy accepted some of this NDI software without the documentation
required by 2167A, but did require full 2167A documentation of other NDI software.

GDS notified the Government during performance, in particular in its SDP and
possibly during the SRR, according to Mr. Glinka, that it did not intend to document
unmodified NDI. After a series of demands by the Government that GDS document
unmodified NDI, GDS sent a September 12, 1990 letter by Mr. Hanlon, GDS's Senior
Contracts Administrator, to Lt. Col. Ware. The letter appearsto signa GDS's capitulation
on the issue, although Mr. McLean testified that GDS took exception to the Government’s
directive.

Plaintiff reliesupon thefollowing language of paragraph 4.2.4 of 2167A: “NDSmay
be incorporated by the contractor without contracting agency approval only if the NDSis
fully documented in accordance with the requirements of thisstandard.” (Emphasisadded.)
Reading this language to mean that GDS need not document NDS is not reading it plainly.
Thisportionof 2167A expressly dealswith theincorporation of NDS, not the documentation
of NDS. This provision permits a contractor to use NDS without approval when that NDS
is fully documented. It does not mean that a contractor may use NDS that is not fully
documented. Plaintiff pointed to nothing elsein 2167A that allowed it to tailor its approach
to documentation, so, the court assumesthat, because plaintiff ispresumedto put itsbest case
forward such permission has not been granted elsewherein 2167A.

Although 2167A may have had shortcomings, astestifiedto by thel V&V contractor’s
Mr. Fravel, and may have seemed incongruous with the emphasis on NDI software, the
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contract documents clearly caled out 2167A as the documentation standard, and GDS,
according toitsown Mr. Glinka, wasobligated to follow 2167A. Plaintiff took no exception
tothisstandard. That the Government required compliancewith 2167A during performance
of the ATACC contract does not amount to a constructive change, because plaintiff was
unabl eto satisfy the substantive requirement that the government-directed actionwasactually
achange from that which the contract required.

4. Retesting of NDI software

Plaintiff contendsthat GDSwasdirected to performtesting of NDI softwarein excess
of that called for in the contract documents. GDS had no plan to unit test NDI software that
it did not modify; it intended to test DI and modified NDI. Defendant appearsto agreewith
thispositioninitspretrial brief: “[ T]he ATACC specification required full 2167A testing of
al such ‘modified” NDI software.” Def’sBr. filed Dec. 13, 1999, at 57 n.24. Theinquiry,
then, turns on whether that which GDS was asked to test was modified NDI or unmodified
NDI.

The ATACC SOW discusses testing of NDI softwarein two different provisions. In
section 3.3.3 titled “Testing,” the SOW indicates that “[flor CSCls developed in the
prototype phase and modified during this phase, the contractor shall perform testing in
accordance with approved, revised test plans. The contractor shall comply with the
contractual requirements of section 3.2.4.2.3 of this SOW for new CSCls and modified,
previously developed CSCIs.” In section 3.3.3.2 titled “Unit, CSC and CSCI Informal
Testing,” the SOW directs: “ The contractor shall continue to comply with the contractual
requirementsof section 3.2.4.2.3.2 of this SOW for newly devel oped code and for modified,
previously developed code.” In section 3.2.4.2.3.2 titled “Unit, CSC and CSCI Informal
Testing,” the SOW requires:

3.2.4.2.3.2.1 Unit Testing. The contractor shall prepare for, perform and
document computer software unit testing in accordance with paragraph 4.1.1,
5.4.2.5,5.4.4 and section 5.5 of DOD-STD-2167A. The contractor’ s testing
activities shall include stress testing the software to the limits of its specified
requirements and itsdesign, and beyond in order to endure that degradation at
the point of saturation is not catastrophic.

3.2.4.2.3.2.2 Computer Software Component (CSC) Integration and
Testing. The contractor shall prepare for, conduct and document compu