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are connected to military service. These
federal statutes, however, do not create
legitimate property, but only offer benefits
for those who qualify.

Several of our sister circuits have treat-
ed social security payments as protected
property interests. See, e.g., Stieberger v.
Apfel, 134 F.3d 37 (2nd Cir.1997); Parker
v. Califano, 644 F.2d 1199 (6th Cir.1981);
Shrader v. Harris, 631 F.2d 297 (4th Cir.
1980). This case law, however, does not
confer property right status on applicants
for veterans’ benefits. Social security re-
imbursements—as earned payments—con-
fer a right much closer to a “legitimate
claim of entitlement” and beyond a “unilat-
eral expectation.” Social security reim-
bursement usually vests early in a work-
er’s career. A worker has a legitimate
expectation and reliance upon contribu-
tions to that program as entitlements to
retirement payments. Social security dif-
fers from programs like veterans benefits
that specify tests for eligibility. Rather,
social security claimants—unlike appli-
cants for veterans’ benefits—have paid
into the retirement system with an expec-
tation of recovery of investments. Cf.
Flemming v. Nestor, 363 U.S. 603, 609-10,
80 S.Ct. 1367, 4 L.Ed.2d 1435 (1960) (“The
Social Security system may be accurately
described as a form of social insurance,
enacted pursuant to Congress’s power to
‘spend money’ in aid of the ‘general wel-
fare,” whereby persons gainfully employed,
and those who employ them, are taxed to
permit the payment of benefits to the re-
tired and disabled, and their dependents.
Plainly the expectation is that many mem-
bers of the present productive work force
will in turn become beneficiaries rather
than supporters of the program.... The
‘right’ to Social Security benefits is in one
sense ‘earned,” ....) Thus, the case law
governing due process rights in social se-
curity matters does not confer property
right status on applicants for veterans’
benefits.”
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In sum, I perceive that this court has
run before the Supreme Court sounded
the starting gun on property rights for
applicants. Before demonstrating an enti-
tlement to benefits, a veteran must first
prove an injury or condition sustained as a
result of their service. Without such a
showing, no “entitlement” arises. In my
view, this hurdle to benefits defeats any
claim to property protections during eligi-
bility inquiries.
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(2) service member’s alleged questionable
fitness for duty did not require Navy
to convene medical board (MEB) for
referral to a physical evaluation board
(PEB), rather than transfer him to the
Fleet Reserve upon his completion of
20 years of active duty service; and

(3) service member was required to pres-
ent evidence regarding his perform-
ance of military duties during medical
treatment to the Board of Correction
for Naval Records (BCNR) before the
evidence could be considered by the
Court of Federal Claims.

Affirmed in part, vacated in part, and re-
manded.

Newman, Circuit Judge, filed dissenting
opinion.

1. Federal Courts €754.1

Court of Appeals reviews legal deter-
minations of the Court of Federal Claims,
such as a dismissal for failure to state a
claim or a judgment on the administrative
record, without deference.

2. Armed Services &4

Service member was not hospitalized
when physician indicated that she would
recommend that service member be placed
on medical hold, so as to preclude his
transfer to the Fleet Reserve under Navy
regulations upon his completion of 20
years of active duty service. 10 U.S.C.A.
§ 640.

3. Armed Services &4

Service member’s alleged questionable
fitness for duty did not require Navy to
convene medical board (MEB) for referral
to a physical evaluation board (PEB), rath-
er than transfer him to the Fleet Reserve
upon his completion of 20 years of active
duty service; PEB was not concerned with
determining the need for corrective medi-
cal treatment. 10 U.S.C.A. § 640.

4. Armed Services ¢4

The Physical Evaluation Board (PEB)
process is designed to identify individuals
who should be separated or retired for
disability because of a permanent disabling
medical condition, not to identify those in-
dividuals requiring further treatment for a
temporarily  disabling  condition. 10
U.S.C.A. § 640.

5. Armed Services ¢4

Even if medical board (MEB) should
have been convened because of service
member’s questionable fitness for duty and
the need to consider medical treatment,
Navy’s convening of an MEB would not
have deferred his transfer to the Fleet
Reserve upon his completion of 20 years of
active duty service, where service member
did not claim entitlement to disability re-
tirement. 10 U.S.C.A. § 640.

6. Armed Services ¢=23.5

Service member was required to pres-
ent evidence regarding his performance of
military duties during medical treatment
to the Board of Correction for Naval Rec-
ords (BCNR) before the evidence could be
considered by the Court of Federal Claims
in support of his claim for back pay, where
BCNR had requested a statement of mili-
tary duties service member had performed
while hospitalized, and he had failed to
respond; service member could not with-
hold his declaration from the corrections
board and then submit it in the first in-
stance to the Court of Federal Claims. 37
U.S.C.A. § 204(a)(2).

7. Armed Services &=5(8)

Judicial review of decisions of military
correction boards is conducted under the
Administrative Procedure Act (APA). 5
U.S.C.A. § 706.
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Before NEWMAN, GAJARSA, and
DYK, Circuit Judges.

Opinion for the court filed by Circuit
Judge DYK.

Dissenting opinion filed by Circuit
Judge NEWMAN.

DYK, Circuit Judge.

Jeffrey G. Walls (“Walls”) appeals from
a judgment of the United States Court of
Federal Claims. The Court of Federal
Claims rejected Walls’s contention that he
was improperly transferred to the Fleet
Reserve after his active duty service in the
United States Navy, and rejected Walls’s
claim for back pay based on his allegedly
improper transfer. The Court of Federal
Claims also rejected Walls’s alternative
claim for back pay based on his alleged
performance of military duties during a

1. Walls was not eligible for retirement pay
under ‘‘voluntary retirement,” which requires
thirty years of active service. See 10 U.S.C.
§ 6326. In September 2000 Walls was in pay
grade E6, which allowed re-enlistment “up to
a maximum of 20 years day-for-day active
service.” Chief of Naval Operations Instruc-
tion 1160.5C, § 5(b)(4) (Oct. 18, 1993).

2. Section 640 remains in effect, although its
language has been changed slightly since the
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period of medical treatment after his
transfer. Walls v. United States, No. 05—
533C, 2008 WL 4708115 (Fed.Cl July 30,
2008). We affirm-in-part, vacate-in-part,
and remand.

BACKGROUND

Walls asserts two separate claims.
clarity we describe them separately.

For

I The Improper Transfer Claim

Walls served on active duty in the Unit-
ed States Navy (“Navy”) from September
2, 1980, through September 30, 2000. Af-
ter twenty years of active duty service,
enlisted personnel in Walls’s pay grade
could not re-enlist, but instead could either
separate from the Navy, retire for disabili-
ty, or transfer to the Fleet Reserve.! On
September 30, 2000, Walls was transferred
to the Fleet Reserve. Walls contends that
the transfer was improper.

Walls agrees that under the Navy’s reg-
ulations, such a transfer to the Fleet Re-
serve “may only be deferred [1] if the
member is hospitalized or [2] a medical
board [“MEB”] report has been accepted
by the President, PEB [“Physical Evalua-
tion Board”] for disability evaluation pro-
cessing. 10 U.S.C. § 640 applies.”? U.S.
Dep’t of Navy, Sec’y of the Navy Instr.
1850.4D, Department of the Navy Disabili-
ty Evaluation Manual § 3710 (Dec. 23,
1998) (“SECNAVINST”); see also Mili-
tary Personnel Manual 1830-40, Transfer
to the Fleet Reserve and Release from

version of the statute that applied to Walls in
2000. Compare 10 U.S.C. § 640 (2006), with
10 U.S.C. § 640 (2000). Although the statute
refers only to “officers,” the Navy regulations
incorporating § 640 apply to enlisted person-
nel. See SECNAVINST 1850.4D, § 2043
(“Unless otherwise defined, a ‘member’ may
be a[n] ... enlisted person of the regular or
reserve forces.”).
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Active Duty (March 27, 2000) (“MIL-
PERSMAN”); MILPERSMAN 1830-30,
Physical Examination in Connection with
Retirement, Transfers to Fleet Reserve,
and as a Fleet Reservist. As discussed in
greater detail below, the PEB process ref-
erenced in the regulations is designed to
determine whether a service member has
become permanently disabled and should
be separated or retired for disability, and
the referenced statute (10 U.S.C. § 640)
exclusively concerns separation and retire-
ment for disability.?

In past cases we have considered claims
that injured service members were im-
properly denied disability retirement.
See, e.g., Fisher v. United States, 402 F.3d
1167 (Fed.Cir.2005) (en banc in part);
Heisig v. United States, 719 F.2d 1153
(Fed.Cir.1983). However, Walls does not
claim that he was permanently disabled or
that he was entitled to disability retire-
ment. He asserts that he should have
been given corrective medical treatment
before his transfer to the Fleet Reserve.

In this respect, the factual basis for
Walls’s improper transfer claim is relative-
ly straightforward. He alleges that during
his Navy service he was assigned to an
aircraft carrier, and that around 1984 he
injured his knee and back during an air-
craft launch accident. Am. Compl. 17 28-
29. Walls alleges that an F-18 fighter jet
was launched while Walls was on deck,
blowing him across the flight deck and
causing injuries. Id. He asserts that he
suffered permanent damage from the inci-
dent, and that for years thereafter he suf-
fered pain. The pain increased about
eighteen months before the date of his
separation. As part of the process for
transferring to the Fleet Reserve, Walls
had a physical in June 2000 “to permit

3. Not all permanent disabilities lead to dis-
ability severance or disability retirement. See
10 U.S.C. § 1201(b)(2) (disallowing disability
retirement benefits if the disability is ‘“‘the

correction of any minor physical defects or
identification of those requiring processing
for disability retirement, if disability re-
tirement is indicated, prior to the date
otherwise scheduled for retirement.” See
MILPERSMAN 1830-030, at 1. The physi-
cian’s report indicated Walls had “[r]ecur-
rent back pain” and a “ ‘[t]rick’ or locked
knee” but that Walls was in “good” health
and taking no medications. In early Au-
gust 2000, Walls experienced knee and
back pain and was examined by Dr. Cul-
lom, a Navy physician. In late August
2000, Walls received an MRI scan that
showed he had scoliosis and mild to mod-
erate spinal stenosis; a June 1999 spinal x-
ray had also shown “significant” scoliosis.
A medical report from Walls’s September
2000 appointment with Dr. Helm, a neuro-
surgeon, indicated that Walls did not re-
quire surgery and that chiropractic care
and pain management might be helpful.
Walls was seen by Dr. Cullom again after
his MRI scan. Walls does not assert that
Dr. Cullom thought he was eligible for
disability retirement; instead, Walls alleg-
es that Dr. Cullom “told him that he was
not fit to retire due to his injuries” and
that “she would recommend . .. that he be
placed on ‘medical hold,” which would keep
him on active duty past his scheduled re-
tirement date so that he could be ade-
quately treated for his medical problems
before his retirement.” Am. Compl. 139.
Walls argues that he should not have been
transferred until the necessary treatment
was completed.

In November 2000, Walls petitioned the
Board of Correction for Naval Records
(“BCNR” or “corrections board”) for cor-
rection of his service records, requesting
“to remain on active duty in a medical hold
status, until my injury can be corrected”

result of the member’s intentional misconduct
or willful neglect” or was “incurred during a
period of unauthorized absence”).
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and asserting that he “was release[d] from
the military with a[n] injury that should
have been corrected.” In August 2001, the
corrections board denied Walls’s petition.
Walls requested reconsideration by the
corrections board, and the corrections
board denied this request in November
2001. Walls again requested reconsidera-
tion by the corrections board, providing
additional evidence, and in December 2002
the corrections board again denied his re-
quest, finding that the new evidence was
not material. In April 2003, Walls again
unsuccessfully requested that the correc-
tions board reconsider its decision not to
extend his release from active duty by six
months and not to award him back pay for
those six months.

In May 2005, Walls filed a complaint in
the Court of Federal Claims, asserting
claims that his transfer should have been
deferred pending medical treatment and
requesting back pay from September 30,
2000, through March 30, 2001, as well as
additional relief. See Compl. 110 (alleging
Walls’s “retirement should have been with-
held until his medical condition could be
corrected or resolved by the United States
Navy”); Am. Compl. 1139, 58 (alleging
that Walls’s BCNR petition requested re-
tention “on medical hold status pending
the completion of his medical treatment”).
The Court of Federal Claims remanded
Walls’s case to the corrections board for
further development of the record in Au-
gust 2005.

4. In late 2002, the Veterans Administration
(“VA”) awarded Walls a twenty percent dis-
ability rating for his service-connected chron-
ic low back strain and a ten percent disability
rating for his service-connected left knee liga-
ment injury.

5. SECNAVINST 1850.4D, § 3305(c)(1) pro-
vides that the presumption of fitness would be
overcome if during the twelve months before
separation ‘‘a serious deterioration of a previ-
ously diagnosed condition, to include a chron-
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In May 2006, the BCNR issued its re-
mand decision, finding that Walls had not
been hospitalized prior to his transfer, that
no MEB had been initiated for him, and
that he had been fit to reasonably perform
his duties. The corrections board found
that there was no credible evidence of
Walls’s  “inability to perform military
duty,” and thus that there was “no basis
for initiating a medical board.” App. 94.
The corrections board also found that even
if an MEB had been initiated, it was un-
likely that Walls could have rebutted the
presumption of fitness that applies to en-
listed service members within twelve
months of their mandatory separation or
transfer. Id,; see  SECNAVINST
1850.4D, § 3305(b)(4).5

Walls filed an amended complaint in the
Court of Federal Claims in August 2007,
seeking back pay and allowances from
September 30, 2000, through mid-May
2001, as well as injunctive relief ordering
correction of his naval records “to properly
reflect his service to the Navy through the
middle of May 2001” and attorney fees and
costs. Am. Compl. 17. Walls alleged that
the Navy had violated its own regulations
in failing to extend his active duty service
by placing him on “medical hold” pending
an MEB and PEB review process. As an
attachment to his amended complaint,
Walls provided a new sworn declaration
dated August 8, 2007, that was not pre-
sented to the corrections board.

ic condition, occurs and the deterioration
would preclude further duty if the member
were not retiring,” or “an acute, grave illness
or injury occurs that would prevent the mem-
ber from performing further duty if he or she
were not retiring.” The presumption would
be “considered to have been overcome” if the
natural progression of the condition ‘“‘normal-
ly results in either significant life-span reduc-
tion/death or deterioration to the point where
it could warrant a permanent disability rating
of 60 percent.” Id.
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The United States (“the government”)
moved to dismiss Walls’s complaint, or in
the alternative for judgment on the admin-
istrative record. The Court of Federal
Claims concluded that before Walls’s
transfer he had not been hospitalized, that
no MEB report had been accepted by the
PEB, and that there had been no viola-
tions of regulations in failing to convene an
MEB. The court found that Walls failed to
state a claim on which relief could be
granted.

II The Full-Time Duty Claim

Walls alleges that after his transfer he
was admitted to a hospital. Walls claims,
assuming that he was properly transferred
to the Fleet Reserve, that he is entitled to
back pay for the period from October 2000
to May 2001 for performing “other full-
time duty” under 37 U.S.C. § 204(a)(2).
He asserts that while he received treat-
ment at the National Naval Medical Cen-
ter (“NNMC”) during this period, he per-
formed military duties at the NNMC.
Walls initially presented this claim to the
Court of Federal Claims, which remanded
to the BCNR to consider the claim in the
first instance.

On May 17, 2006, the corrections board
concluded that Walls was not entitled to
any reimbursement because there was no
evidence that Walls performed military
duties at the NNMC. Walls then sought
review of that decision in the Court of
Federal Claims and filed an affidavit with
the court in August 2007, providing details
of his alleged military duties at the
NNMC. The Court of Federal Claims con-
cluded that “in military pay cases [review]
is not limited to the administrative record
but may also encompass de novo evi-

6. Walls was represented before our court pro
bono by Colin R. Kass and Rebecca A. Koch.
We thank Walls’s counsel for their service.

7. Walls’s claims for back pay are justiciable.
See Fisher, 402 F.3d at 1177 (“Though the

dence.” Walls, 2008 WL 4708115, at *18.
The court found that Wallg’s allegations
were sufficient to state a claim, but af-
firmed the BCNR’s decision on the admin-
istrative record. The court concluded that
because there was no affirmative evi-
dence—aside from Walls’s post-BCNR af-
fidavit—that Walls performed any military
duties at the NNMC, the BCNR did not
err in finding that Walls was not entitled
to back pay.

Walls timely appealed to our court. We
have jurisdiction wunder 28 U.S.C.
§ 1295(a)(3).

DISCUSSION

[11 We review legal determinations of
the Court of Federal Claims, such as a
dismissal for failure to state a claim or a
judgment on the administrative record,
without deference.  Greenlee County,
Ariz. v. United States, 487 F.3d 871, 877
(Fed.Cir.2007); Lewis v. United States,
458 F.3d 1372, 1376 (Fed.Cir.2006).”

I

We first consider Walls’s claim that his
transfer to the Fleet Reserve should have
been deferred pending treatment for his
medical problems. As noted earlier, Navy
regulations require service members being
transferred to the Fleet Reserve to have a
physical examination within six months be-
fore their transfer “to permit correction of
any minor physical defects or identification
of those requiring processing for disability
retirement, if disability retirement is indi-
cated, prior to the date otherwise sched-
uled for retirement.” MILPERSMAN
1830-030, at 1.

question of fitness to serve may be nonjustici-
able in various contexts, we have consistently
noted that a challenge to a particular proce-
dure followed by the military in rendering a
decision may present a justiciable issue.”).
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If a service member’s medical problems
are not corrected before the transfer date,
they may be addressed after transfer to
the Fleet Reserve. Transfer may be de-
layed in only two situations: (1) where the
service member is hospitalized at the time
originally scheduled for transfer, or (2)
where the PEB process “for disability
evaluation processing” has been initiated
at the time originally scheduled for trans-
fer. Thus, as noted earlier, the regula-
tions provide, “If a member is pending
mandatory separation or retirement, such
retirement or separation may only be de-
ferred if the member is hospitalized or a
medical board report has been accepted by
the President, PEB for disability evalua-
tion processing.” SECNAVINST 1850.4D,
§ 3710; see also MILPERSMAN 1830-
040, at 4 (“Member ... for whom transfer
to the Fleet Reserve is mandatory, may
only be deferred if the member is hospital-
ized or a medical board report has been
accepted by the President, PEB for pro-
cessing under SECNAVINST 1850.4D, ar-
ticle 3710.”); MILPERSMAN 1830-030, at
2 (“Members pending a mandatory retire-
ment or required to transfer to the Fleet
Reserve in lieu of separation ... will not
be delayed unless member is either hospi-
talized or a medical board report has been
accepted by the Physical Evaluation Board
(PEB) for disability evaluation processing
prior to the mandatory retirement date.”).

[2] We first consider Walls’s claim that
he was hospitalized before his transfer to
the Fleet Reserve on September 30, 2000.
In his amended complaint, Walls alleges
that he was hospitalized in October 2000 at
the NNMR. Am. Compl. 7142, Walls ar-
gues that this hospitalization should be
viewed as beginning in September 2000,

8. Section 640 provides for deferral if evalua-
tion and determination of entitlement to dis-
ability separation or retirement ‘‘require
hospitalization or medical observation that
cannot be completed before the date on
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before his transfer, when Dr. Cullom indi-
cated that she would recommend that
Walls be placed on medical hold. Walls
contends that MILPERSMAN 1830-40
(entitled “Transfer to the Fleet Reserve
and Release from Active Duty”) applies,
rather than MILPERSMAN 1830-30 (en-
titled “Physical Examination in Connection
with Retirement, Transfers to Fleet Re-
serve, and as a Fleet Reservist”). We see
no substantive difference between the two
provisions. MILPERSMAN 183040 al-
lows deferral of a mandatory transfer to
the Fleet Reserve “if the member is hospi-
talized ... under SECNAVINST 1850.4D,
article 3710,” while MILPERSMAN 1830-
30 allows deferral of a mandatory transfer
to the Fleet Reserve if a “member is ...
hospitalized ... prior to the mandatory
retirement date.” Nor does the reference
in SECNAVINST 1850.4D, § 3710, to 10
U.S.C. § 640 suggest that transfer should
be deferred absent an actual hospital ad-
mission.’

Thus, we see no basis for finding that
Walls was hospitalized before he was ad-
mitted to a hospital. To “hospitalize” is
“to place in a hospital as a patient.” Web-
ster’s Third New International Dictionary
1094 (Merriam—-Webster 2002); see also
Webster’s Unabridged Dictionary 924
(Random House 2d ed.1998) (defining
“hospitalize” as “to place in a hospital for
medical care or observation”). The parties
agree that Walls was not admitted to a
hospital until after his transfer to the
Fleet Reserve. Walls thus did not meet the
hospitalization criterion for deferring his
transfer to the Fleet Reserve.

[3] Walls’s second contention is that an
MEB must be convened if a service mem-

which the officer would otherwise be re-
quired to retire or be separated.” 10 U.S.C.
§ 640 (2000) (effective through December
27, 2001).
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ber’s fitness for duty is “questionable,” and
that an MEB should have been convened
because Walls’s fitness for duty was ques-
tionable. Walls similarly contends that
the MEB should have referred the matter
for PEB processing because of questiona-
ble fitness. He claims that the corrections
board and the Court of Federal Claims
failed to apply the proper standard of
“questionable” fitness.

[4] We think Walls misunderstands
the purpose of the PEB process. That
process is designed to identify individuals
who should be separated or retired for dis-
ability because of a permanent disabling
medical condition—not to identify those in-
dividuals requiring further treatment for a
temporarily disabling condition. Section
3710 of SECNAVINST 1850.4D states
that “10 U.S.C. § 640 applies,” and this
statute provides for deferment of retire-
ment or separation “if the evaluation of
the physical condition of the officer and
determination of the officer’s entitlement
to retirement or separation for physical
disability require hospitalization or medi-
cal observation that cannot be completed
before the date on which the officer would
otherwise be required to retire or be sepa-
rated.” 10 U.S.C. § 640 (2000) (effective
through December 27, 2001) (emphasis
added). The legislative history of this pro-
vision further indicates that such a defer-
ral is not for treatment but for disability
evaluation. The House Report accompa-
nying § 640 states that the statute allows,
“in the event hospitalization or medical
observation is necessary to determine enti-
tlement ... to retirement or separation
for physical disability ... retirement or
separation can be deferred by the secre-
tary concerned.” H.R.Rep. No. 96-1462,
at 78 (1980), U.S.Code Cong. & Ad-
min.News 1980, pp. 6333 . The reference
to 10 U.S.C. § 640 in SECNAVINST
1850.4D, § 3710, thus confirms that defer-
ral of a mandatory transfer is not for

medical treatment but is instead for evalu-
ating disability separation or retirement.

This purpose is confirmed by other reg-
ulatory provisions. A case enters the
Navy’s Disability Evaluation System when
an MEB “is dictated for the purpose of
evaluating the diagnosis and treatment of
a member who is unable to return to mili-
tary duty because the member’s condition
most likely is permanent.” SECNA-
VINST 1850.4D, § 3102(a) (emphasis add-
ed). Pursuant to SECNAVINST 1850.4D,
the PEB “decides Unfitness to continue
naval service” and whether “the member is
eligible for disability benefits.” § 10001, at
10-3 to 104 (Dec. 23, 1998) (emphasis
added).

Navy regulations state that “[a]s a gen-
eral rule, an active duty member ... will
be referred for disability evaluation only
by a medical board that has found the
member’s Fitness for continued active ser-
vice questionable by reason of physical or
mental  impairment.” SECNAVINST
1850.4D, § 3201(a) (emphases added).
What is “questionable” in the PEB system
is whether a service member’s condition is
permanently disabling, not whether a ser-
vice member needs medical treatment.

A case enters the Department of the

Navy [Disability Evaluation System]

when a Medical Evaluation Board

(MEB) is dictated for the purpose of

evaluating the diagnosis and treatment

of a member who is unable to return to
military duty because the member’s con-
dition most likely is permanent, and/or
any further period of temporary limited
duty (TLD) is unlikely to return the
member to full duty.
SECNAVINST 18504D, § 3102(a) (em-
phases added). Our caselaw similarly has
described the PEB process as a disability
retirement evaluation process. See, e.g.,
McHenry v. United States, 367 F.3d 1370,
1372-73 (Fed.Cir.2004) (“In order to deter-
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mine the existence and extent of disability,
the Secretary established a PEB in 1990 to
act on behalf of the Secretary of the Navy
. in making determinations of fitness for
duty, entitlement to benefits, and disposi-
tion of service members referred to the
Board.” (quotation marks omitted)); Moy-
er v. United States, 190 F.3d 1314, 1316
(Fed.Cir.1999) (describing an MEB as part
of a process “which ordinarily can lead to a
discharge based upon disability”).’?

Walls’s assertion that the PEB is con-
cerned with determining the need for cor-
rective medical treatment is not supported
by the Navy’s regulations. To be sure, an
MEB may be convened for purposes other
than determining whether a permanent
disability exists and referring the matter
to a PEB. An MEB may be convened “to
identify members whose physical and/or
mental qualification to continue on full
duty is in doubt or whose physical and/or
mental limitations preclude their return to
full duty within a reasonable period of
time.” SECNAVINST 1850.4D, § 2042.
MEBs “evaluate and report on the diagno-
sis; prognosis for return to full duty; plan
for further treatment, rehabilitation, or
convalescence; estimate of the length of
further disability; and medical recommen-
dation for disposition of such members.”
Id. An MEB may recommend temporary
light duty for a period of thirty days “for
the purpose of evaluation or treatment of a
medical  condition.” SECNAVINST

9. See also Manual of the Medical Department,
art. 18-25(1) (Jan. 10, 2005) (“MANMED”)
(“For patients whose care is deferrable and/or
elective, it is not appropriate for [medical
treatment facilities] caring for patients with
an impending separation date who present
with conditions for which care is deferrable
and elective to attempt to forestall the estab-
lished separation or retirement date.”).

10. The Navy’'s Manual of the Medical Depart-
ment defines “elective care” as treatment that
“could be performed at another time or place
without jeopardizing the patient’s life, limb,
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1850.4D, § 1008. The regulations also
provide that if a service member “is unable
to return to full military duty at the end of
30 days of light duty, the member will be
placed in [medical treatment facility] Medi-
cal Hold for up to 30 additional days,
pending evaluation by a Medical Board for
the purpose of placement on [temporary
limited duty] or referral to the PEB.” Id.

[5]1 Even if Walls were correct that an
MEB should have been convened because
of his questionable fitness for duty and the
need to consider medical treatment, there
is no basis for his claim that the convening
of an MEB (without PEB processing)
would have deferred his separation. The
regulations do not authorize deferral of
mandatory separation based either on the
convening of an MEB or the imposition of
a medical hold. Indeed, section 3710 of
SECNAVINST 1850.4D is quite clear that
separation will be deferred only if the ser-
vice member is being processed by the
PEB for permanent disability separation
or retirement pursuant to 10 U.S.C.
§ 640.1° Because Walls is not claiming
entitlement to disability retirement, Walls
thus cannot meet the condition for defer-
ring his transfer to the Fleet Reserve
based on PEB processing.

II

[6] Assuming his transfer to the Fleet
Reserve was proper, Walls alternatively

health, or well-being,” and also states that
“[iln cases involving would-be retirees and
‘elective’ care, the requirement to maintain
the member on active duty is not compelling
in many cases, as retirees still have Federally-
mandated access to care within the direct
care infrastructure of the [Military Health
System]. Omnly in those cases where the
would-be retiree can assert an impact on any
potential  disability  determination  status
should consideration of retention on active
duty be entertained”” MANMED art. 18-
25(1)(b)(2), 18-25(1)(c).
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claims entitlement to back pay under 37
U.S.C. § 204(a)(2) for performing “other
full-time duty” during his medical treat-
ment at the NNMC from October 2000
through mid-May 2001. Walls provided
details of his alleged military duties at the
NNMC only to the Court of Federal
Claims in his 2007 amended complaint and
its attached affidavit, rather than to the
BCNR before its 2006 remand decision.
The government argues that Walls, having
failed to present this evidence to the
BCNR, was barred from presenting it to
the Court of Federal Claims, and that thus
no evidence supported Walls’s compensa-
tion claim. Walls argues that the Court of
Federal Claims could properly consider his
affidavit, even though it was not before the
BCNR, relying on the 1968 decision of our
predecessor court where we held that a
reviewing court could consider “evidence
over and above that presented before the
administrative boards if a party wishes to
offer it.” Brown v. United States, 184
Ct.CL. 501, 396 F.2d 989, 991 (1968); see
also Beckham v. United States, 179 Ct.CL
539, 375 F.2d 782, 785 (1967).

[71 After our decision in Brown, it has
become well established that judicial re-
view of decisions of military correction
boards is conducted under the APA.! Also
after Brown, the Supreme Court has es-
tablished that review under the APA is
generally limited to the administrative rec-

11. See, e.g., Metz v. United States, 466 F.3d
991, 998 (Fed.Cir.2006) (noting that the Court
of Federal Claims reviews decisions of a mili-
tary corrections board “‘under the same stan-
dard as any other agency action’); Fisher,
402 F.3d at 1180 (holding that our review of a
military correction board applies “‘essentially
the standard under which administrative
agency decisions are reviewed”); Gillan v.
Winter, 474 F.3d 813, 817 (D.C.Cir.2007)
(“[Blecause the BCNR decision was also a
final agency action, the APA requires us to
determine whether it was ‘arbitrary, capri-
cious, an abuse of discretion, or otherwise not
in accordance with law.” ”’); Kreis v. Sec’y of

ord. In Florida Power & Light Co. v.
Lorion, the Supreme Court stated that
“[t]he task of the reviewing court is to
apply the appropriate APA standard of
review, 5 U.S.C. § 706, to the agency deci-
sion based on the record the agency pres-
ents to the reviewing court.” 470 U.S.
729, 743-44, 105 S.Ct. 1598, 84 L..Ed.2d 643
(1985). If the record is inadequate, “[t]he
reviewing court is not generally empow-
ered to conduct a de novo inquiry into the
matter being reviewed and to reach its
own conclusions based on such an inquiry,”
and instead “the proper course, except in
rare circumstances, is to remand to the
agency for additional investigation or ex-
planation.” Id. at 744, 105 S.Ct. 1598.2
The Court emphasized that “[t]he focal
point for judicial review should be the
administrative record already in existence,
not some new record made initially in the
reviewing court.” Id. at 743, 105 S.Ct.
1598 (quoting Camp v. Pitts, 411 U.S. 138,
142, 93 S.Ct. 1241, 36 L.Ed.2d 106 (1973));
cf. Marsh v. Or. Natural Res. Council,
490 U.S. 360, 375-78, 109 S.Ct. 1851, 104
L.Ed.2d 377 (1989).

We recently reaffirmed the principle
that parties must make the administrative
record before the agency in Axiom Re-
source Management, Inc. v. United
States, 564 F.3d 1374, 1381 (Fed.Cir.2009),
where we stated that “[t]he focus of judi-
cial review of agency action remains the

the Air Force, 866 F.2d 1508, 1514 (D.C.Cir.
1989) (“[D]ecisions of the [Corrections] Board
are reviewable under the APA....").

12. The Court of Federal Claims has authority
under the Tucker Act to remand to a correc-
tions board. See 28 U.S.C. § 1491(a)(2) (“In
any case within its jurisdiction, the court shall
have the power to remand appropriate mat-
ters to any administrative or executive body
or official with such direction as it may deem
proper and just.”). The corrections board
has the authority to conduct an evidentiary
hearing. See 32 C.F.R. §§ 723.3(e), 723.4.
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administrative record, which should be
supplemented only if the existing record is
insufficient to permit meaningful review
consistent with the APA.” See also Levine
v. United States, 453 F.3d 1348, 1350
(Fed.Cir.2006); Impresa  Construziont
Geom. Domenico Garufi v. United States,
238 F.3d 1324, 1338 (Fed.Cir.2001). Simi-
larly, we have also recently ruled that
review of a military corrections board is
limited to the administrative record:
[Wlhen a service member does pursue
such relief [from a military corrections
board], the Court of Federal Claims re-
views the Board’s action under the same
standard as any other agency action.
Thus, the Court of Federal Claims
should have applied its ordinary stan-
dard of review to those disputes of fact
occurring in the proceedings at the
Board: “whether the decision is arbi-
trary, capricious, unsupported by sub-
stantial evidence, or contrary to law.”
This mnecessarily lLimits the Court of
Federal Claims’ review to the adminis-
trative record.

Metz, 466 F.3d at 998 (citations omitted,
emphasis added).!®

We need not, however, in this case de-
cide whether Brown is good law in the
light of subsequent Supreme Court author-
ity. Under Brown itself, “[s]hould it be-
come clear in a particular case that a
claimant has held back evidence in order
to offer it in court, the obvious and simple
remedy is to exclude it.” 396 F.2d at 998-
99. Here, the corrections board specifical-
ly requested “a statement of ... the mili-
tary duties you performed, if any, during
the 1 July-30 September 2000 and 1 Octo-
ber-31 March 2001 periods.” App. 101.
Walls did not respond to the request, App.
90, instead waiting until filing his amended
complaint in the Court of Federal Claims

13. “This is not to say that the Court of Feder-
al Claims loses its ability to hold evidentiary
hearings to determine jurisdictional facts, or

582 FEDERAL REPORTER, 3d SERIES

to provide his declaration supporting his
claim. There is no suggestion that the
declaration could not have been submitted
to the corrections board. Under these
circumstances Walls could not withhold his
declaration from the corrections board and
then submit it in the first instance to the
Court of Federal Claims. This is not one
of those situations where supplementation
of the administrative record is appropriate.
See, e.g., Impresa Construzioni, 238 F.3d
at 1338-39.

Walls here submitted no evidence to the
BCNR supporting his claim for back pay.
Ordinarily this would require affirmance.
However, under the circumstances raised
in this case, we think it is appropriate that
Walls be given an additional opportunity to
present his evidence to the BCNR.

We vacate the judgment of the Court of
Federal Claims and remand to the Court
of Federal Claims, with direction to re-
mand to the BCNR, for consideration of
Walls’s 2007 affidavit on the question of
whether he was entitled to active duty pay
from October 2000 through mid-May 2001
based on the performance of duties after
his transfer.

CONCLUSION

We affirm the judgment of the Court of
Federal Claims that Walls’s transfer to the
Fleet Reserve was not improper. We va-
cate the judgment of the Court of Federal
Claims rejecting Walls’s claim for back pay
from October 2000 to mid-May 2001 based
on his post-transfer service, and remand to
the Court of Federal Claims so that the
court may remand to the BCNR for con-
sideration of Walls’s evidence regarding
his alleged post-transfer service at the
NNMC.

AFFIRMED-IN-PART, VACATED-
IN-PART, AND REMANDED

evidence in ex-
Metz, 466 F.3d at

to consider ‘extra-record’
tremely limited situations.”
998.
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COSTS

No costs.

NEWMAN, Circuit Judge, dissenting.

Petty Officer Jeffrey G. Walls took this
appeal from the decision of the Court of
Federal Claims, which in turn reviewed a
decision of the Board for the Correction of
Naval Records. Two issues were raised:
first, whether Mr. Walls’ transfer to the
Fleet Reserve should have been delayed
because of his health, and second, whether
he should be compensated for services he
performed while undergoing treatment at
the National Naval Medical Center. As to
the second issue, the Correction Board
held that he had not established that he
performed compensable services, and Mr.
Walls, who had not been represented by
counsel until the Court of Federal Claims,
sought to remedy this gap by placing in-
formation about these services in an affida-
vit that he submitted to the court. The
court considered this information along
with the record that was provided by the
Correction Board, as precedent authorizes,
and held that Mr. Walls had not estab-
lished entitlement to compensation.

My colleagues now state that the Court
of Federal Claims committed an important
procedural error in permitting Mr. Walls
to submit supplemental information, and
that such leniency will not be available in
the future. Thus my colleagues reach out
to change long-standing precedent govern-
ing judicial review of military correction
board decisions, and rule that the review-
ing trial courts no longer have discretion
to receive supplemental information, and
are limited to the record provided by the
correction boards. This issue was not
raised in this case; this new rule is unnec-
essary, its adoption exceeds the panel’s

1. As I discuss post, the correction board stat-
ute does not provide for judicial review; such
review reaches the Court of Federal Claims

authority, and the new rule is hostile to
petitioners who seek relief through the
informal proceedings of the military cor-
rection boards, only to learn that this in-
formality may doom their appeal. I must,
respectfully, dissent.

I

This question of whether the record
from a military correction board can be
augmented in the trial court was defini-
tively answered, in the affirmative, over
forty years ago in Brown v. United States,
184 Ct.CL 501, 396 F.2d 989, 991 (1968),
reflecting decades of prior practice. The
answer continued to be respected, until
today. The Brown ruling was not chal-
lenged in this appeal, and the issue was
not briefed and argued. Contrary to my
colleagues’ proposal, this procedure has
not been undermined or overruled. This
discretionary procedure should continue to
be available in the trial courts that review
decisions of correction boards.!

The correction boards were established
to facilitate resolution of some types of
concerns of military personnel, in a rela-
tively informal proceeding managed by “ci-
vilians of the executive part of that mili-
tary department.” 10 U.S.C. § 1552(a)(1).
The court now would require that every
such proceeding must contain every legal-
istic and evidentiary variant that might be
helpful should the matter require appeal,
on pain of waiver and bar of such evidence
and argument should the serviceman be-
lieve that the correction board erred. This
approach not only violates the rules of
accommodation to pro se petitioners, but
also raises important questions about the
role of the military correction boards in
assuring that military petitioners have
built a record suited to this court’s rigor-
ous serutiny.

and the district courts under 28 U.S.C.
§ 1491 (“Tucker Act”) and 28 U.S.C.
§ 1346(a)(2) (‘Little Tucker Act”).
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In Brown the Court of Claims respond-
ed to the identical argument now revived
by my colleagues, although in Brown the
question of whether the court’s acceptance
of new evidence in its Tucker Act review of
correction board decisions was compatible
with the principles of the Administrative
Procedure Act (“APA”) was raised by the
government.? The court discussed the
military correction boards in the context of
the spectrum of administrative tribunals,
some of which provide formal hearings in
lawyer conducted proceedings with high
monetary stakes, and some of which are
attuned to the pro se petitioner seeking
redress of a personal concern. The court
observed the differences among the autho-
rizing statutes for the various agencies,
remarking that the statute establishing the
military correction boards does not men-
tion judicial review at all. The nature of
the review of the correction boards in light
of this statutory silence was not a simple
question, and was determined in Brown

2. The panel majority intimates that the court
in Brown did not consider the APA, arguing
that the applicability of the APA only became
clear ‘“[a]fter our decision in Brown.” Maj.
op. at 1367. That is incorrect. The Brown
court explicitly discussed the scope of review
permitted by the APA and the reasons for
modification of the “usual” practice with re-
spect to the correction boards. The Court of
Claims was not a stranger to the APA, and the
discussion in Brown was an informed analy-
sis.

3. The former trial arm of the Court of Claims
is now the Court of Federal Claims, and the
appellate arm was merged into the Court of
Appeals for the Federal Circuit.

4. The Brown court listed dozens of cases in
which the court had followed this practice,
including: Russell v. United States, 183 Ct.ClL.
802 (1968); Davis v. United States, 181 Ct.Cl.
1095 (1967); Reese v. United States, 180 Ct.Cl.
932 (1967); Dayley v. United States, 180 Ct.Cl.
1136 (1967); Brozik v. United States, 180 Ct.
Cl. 546 (1967); Beckham v. United States, 179
Ct.Cl. 539, 375 F.2d 782 (1967); Cooper v.
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only after careful analysis. The panel ma-
jority does not discuss this precedent that
binds us, and does not acknowledge the
rationale in support of that decision.
When the Brown decision is consulted, the
conflicts assigned by my colleagues simply
dissolve. The question that the panel ma-
jority purports to answer was raised and
answered in 1968, and has been consistent-
ly followed. The procedure is fair, and it
is the law if it is to be changed, the court
must act en banc.

A

The Brown decision arose upon govern-
ment challenge to the procedure whereby
the Court of Claims permitted petitioners
in military claims pursuant to the Tucker
Act to provide additional evidence for
hearing by the court’s trial commission-
ers.> The Court of Claims had been fol-
lowing this practice since at least 1944, as
reflected in the extensive precedent an-
nexed to the Brown opinion and repro-
duced in the margin.*

United States, 178 Ct.Cl. 277 (1967); Harris v.
United States, 177 Ct.Cl. 538 (1966); Imhoff v.
United States, 177 Ct.Cl. 1 (1966); Hoppock v.
United States, 176 Ct.Cl. 1147 (1966); Wood v.
United States, 176 Ct.Cl. 737 (1966); Powers
v. United States, 176 Ct.Cl. 388 (1966); Hoff-
man v. United States, 175 Ct.Cl. 457 (1966);
Walters v. United States, 175 Ct.Cl. 215, 358
F.2d 957 (1966); Farrar v. United States, 173
Ct.Cl. 1008, 358 F.2d 965 (1965); Merson v.
United States, 173 Ct.Cl. 92 (1965), remanded
to commissioner for additional findings, 173
Ct.Cl. 139, 351 F.2d 619 (1966); Kingsley v.
United States, 172 Ct.Cl. 549 (1965); Hutter v.
United States, 170 Ct.Cl. 517, 345 F.2d 828
(1965); Kurfess v. United States, 169 Ct.Cl.
486 (1965); Boland v. United States, 169 Ct.
Cl. 145 (1965); Smith v. United States, 168
Ct.Cl. 545 (1964); Woodard v. United States,
167 Ct.Cl. 306 (1964); Bevins v. United States,
166 Ct.Cl. 547 (1964); Ferguson v. United
States, 166 Ct.Cl. 310 (1964); Grubin v. Unit-
ed States, 166 Ct.Cl. 272, 333 F.2d 861 (1964);
Patten v. United States, 161 Ct.Cl. 131 (1963);
Dickson wv. United States, 159 Ct.Cl. 185
(1962); Rae v. United States, 159 Ct.Cl. 160
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A year before the Brown decision, in
Beckham v. United States, 179 Ct.Cl. 539,
375 F.2d 782 (1967), reviewing a decision
of the Board for the Correction of Naval
Records, the Court of Claims explained
that decisions of the correction boards are
reviewed to determine whether they are
“arbitrary, capricious, or unsupported by
substantial evidence”—that is, the basic
principles in the APA for review of infor-
mal adjudications—but the court explained
that in applying this standard “it is not
necessary that the review always be re-
stricted to the record before the adminis-
trative body.” Id. at 785 (citing K. Davis,
Administrative Law Treatise, § 29.07
(1958 ed.)). The court stated that it “per-
mitted the taking of de novo evidence by
the Trial Commissioner,” and that the
question before the court was whether the
correction board’s “decision meets the
[substantial evidence] test when compared
with all available evidence—that is both
the record and the de novo evidence.” Id.

In Brown, upon the government’s chal-
lenge, the Court of Claims “t[ook] the oc-
casion to reaffirm and elaborate the views

(1962); Harper v. United States, 159 Ct.Cl.
135, 310 F.2d 405 (1962); Nichols v. United
States, 158 Ct.Cl. 412 (1962); McAulay v.
United States, 158 Ct.Cl. 359, 305 F.2d 836
(1962), cert. denied, 373 U.S. 938, 83 S.Ct.
1543, 10 L.Ed.2d 693 (1963); Hoen v. United
States, 157 Ct.Cl. 235 (1962); Lipp v. United
States, 157 Ct.Cl. 197, 301 F.2d 674 (1962),
cert. denied, 373 U.S. 932, 83 S.Ct. 1540, 10
L.Ed.2d 691 (1963); Salz v. United States, 157
Ct.Cl. 172 (1962); Adams v. United States, 156
Ct.Cl. 289 (1962); Frith v. United States, 156
Ct.Cl. 188 (1962); Thompson v. United States,
156 Ct.Cl. 158 (1962); Ludzinski v. United
States, 154 Ct.Cl. 215 (1961); Furlong v. Unit-
ed States, 153 Ct.Cl. 557 (1961); Watson wv.
United States, 152 Ct.Cl. 273 (1961); Hendrick
. United States, 150 Ct.Cl. 437 (1960); Weiner
. United States, 148 Ct.Cl. 445 (1960); Siegel
. United States, 148 Ct.Cl. 420 (1960); Allin
. United States, 147 Ct.Cl. 459 (1959); Brown
v. United States, 143 Ct.Cl. 605 (1958); Bow-
man v. United States, 142 Ct.Cl. 367 (1958);
Friedman v. United States, 141 Ct.Cl. 239, 158

v
v
v
v

we expressed in Beckham.” Brown, 396
F.2d at 990. The serviceman Brown had
been retired from the Army, and before
his retirement he had requested evaluation
for a service-connected disability, but he
had not appeared before a Physical Evalu-
ation Board (“PEB”). Brown’s applica-
tions for relief, from the Army Board for
the Correction of Military Records, were
denied without a hearing.® On appeal to
the Court of Claims, the trial commission-
er permitted the submission of additional
evidence. The government objected, lead-
ing to the court’s extensive review of its
procedures with respect to this area of
agency action and judicial review.

The Court of Claims discussed the histo-
ry of review of military administrative
board rulings, and the factors relevant to
augmentation of the record in this special
area. The Brown opinion explained the
limited scope of review typically afforded
to administrative agency determinations,
stating, as it had in Beckham, that an
agency’s decision is disturbed only when it
is “arbitrary and capricious, inconsistent
with applicable statutes or regulations, or

F.Supp. 364 (1958); Millan v. United States,
139 Ct.Cl. 485, 153 F.Supp. 370 (1957); Fur-
long v. United States, 138 Ct.Cl. 843, 152
F.Supp. 238 (1957); Uhley v. United States,
137 Ct.Cl. 275, 147 F.Supp. 497 (1957); Grif-
fith v. United States, 135 Ct.Cl. 278 (1956);
Thompson v. United States, 134 Ct.Cl. 646,
139 F.Supp. 935 (1956); Loth v. United States,
133 Ct.Cl. 476, 137 F.Supp. 414 (1956); Lem-
ly v. United States, 117 Ct.Cl. 365, 91 F.Supp.
743 (1950); Awncker v. United States, 116 Ct.Cl.
384 (1950); Cook v. United States, 101 Ct.Cl.
782 (1944).

This list does not include decisions follow-
ing Brown, as I outline post. My colleagues’
casual disposition of Brown as a unique and
uninformed aberration is belied by history.

9]

These facts are strikingly similar to those of
Mr. Walls, for Mr. Walls likewise did not
appear before a PEB, and the correction
board denied his applications without a hear-
ing.



1372

unsupported by substantial evidence.” 396
F.2d at 991 (citing K. Davis, Administra-
tive Law Treatise § 29.01 (1958 ed.)). Our
predecessor court explained why review of
rulings of the military correction boards
warrants adjustment of the usual adminis-
trative review procedures, and that this
procedure has not “encroached on the ad-
ministrative process”:
We have also, since we first began deal-
ing with disability retirement two dec-
ades ago, regularly considered evidence
over and above that presented before
the administrative boards if a party
wishes to offer it. See Appendix, infra,
for a list of cases which is not exhaus-
tive. This practice has prevailed over
the years, with only sporadic objection
and no real deviation by the court. This
coupling of the substantial-evidence
standard with the acceptance of new
evidence has not, in the view we have
expressed, encroached on the adminis-
trative process.

Brown, 396 F.2d at 991-92 (footnotes omit-
ted) (Appendix citations supra at note 4).

The court in Brown discussed the gov-
ernment’s argument—the same argument
today adopted sua sponte by the panel
majority—that APA principles require
that judicial review be limited to the agen-
cy record. The government relied primar-
ily on United States v. Carlo Bianchi &
Co., 373 U.S. 709, 83 S.Ct. 1409, 10
L.Ed.2d 652 (1963), in arguing that the
administrative record could not be supple-
mented. In Carlo Bianchi the Supreme
Court examined the Wunderlich Act, 41
U.S.C. §§ 321-322, which was enacted in
1954 to provide consistency to the handling
of government contract disputes. The
Court determined that the legislative in-
tent, as well as the language of the Act,
showed the purpose of limiting judicial re-
view to the record before the agency’s
board of contract appeals. 373 U.S. at
714, 83 S.Ct. 1409. This statute was di-
rectly relevant to proceedings in the Court
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of Claims, to which appeals were directed,
and the Court explained that the Act
changed the Court of Claims’ prior proce-
dure with respect to contract disputes.

However, as the Brown court discussed,
the Wunderlich Act did not relate to the
military correction boards, and its legisla-
tive history does not address judicial re-
view beyond the context of the boards of
contract appeals with which it was con-
cerned. Nor has such relationship been
uncovered in the forty years since Brown
definitively explored the issue. For exam-
ple the government in Brown had stressed
the Court’s general statement in Carlo
Bianchi that “the reviewing function is one
ordinarily limited to consideration of the
decision of the agency or court below and
of the evidence on which it was based,” 373
U.S. at T14-15, 83 S.Ct. 1409, and had
argued that this renders unlawful the sup-
plementation of the record of any agency.
The Court of Claims observed, however,
that in Carlo Bianchi the Court’s review
was confined to the statute governing ap-
peals from the boards of contract appeals,
and that “[n]o rigid, inexorable principles
of judicial review were announced or
sought to be established.” Brown, 396
F.2d at 992. The court stated that “[ilt
does not follow that review on the adminis-
trative record alone is the sole possibility
in every type of case, no matter how dif-
ferent the pertinent factors or the back-
ground.” Id. at 993.

The court in Brown explained that the
“usual practice” of limiting judicial review
to the agency record does not apply to
every administrative regime, and directed
attention to various exceptions to this
“usual practice.” Id. For example, in Jor-
dan v. United Insurance Co. of America,
289 F.2d 778 (D.C.Cir.1961), the court held
that, in review of a certification decision of
the D.C. Insurance Superintendent, the
district court properly did not limit its
review to the administrative record, the
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court pointing out that the relevant stat-
utes did not provide for an administrative
hearing and did not impose limits on judi-
cial review. Id. at 782-83. The Jordan
decision, like the Brown decision, has nev-
er been overruled. See, e.g., Chamber of
Commerce v. Reich, 74 F.3d 1322, 1328
(D.C.Cir.1996) (citing Jordan favorably).
I again point out that the statutes relevant
to the military correction boards do not
guarantee an administrative hearing and
do not impose any limits on judicial review.

The Brown court also referred to the
statutes that provide for civil actions to
obtain a patent or to contest Patent Office
interference decisions, pursuant to 35
U.S.C. §§ 145 & 146. E.g., California Re-
search Corp. v. Ladd, 356 F.2d 813, 820 n.
18 (D.C.Cir.1966) (“A proceeding in the
District Court under 35 U.S.C. 145 is a
proceeding de novo in equity, and while
limited to the invention claimed in the
Patent Office, it is heard not only on the
record of that office but on all competent
evidence adduced and heard on the mer-
its.”). The Brown court also mentioned
tax cases, in which the taxpayer may intro-
duce new evidence in court to challenge an
IRS ruling. The Brown court also cited
United States v. First City National Bank
of Houston, 386 U.S. 361, 87 S.Ct. 1088, 18
L.Ed.2d 151 (1967), in which the Court
held that the Bank Merger Act of 1966, 12
U.S.C. § 1828, does not preclude de novo
judicial review of the Comptroller of the
Currency’s decisions concerning approval
of bank mergers.

These and other examples cited by the
Brown court, see 396 F.2d at 993 & nn. 10—
11 (collecting cases), show that while the
usual practice is to limit judicial review to
the administrative record, particularly
where the agency procedure was formal-
ized and afforded ample opportunity to

6. The current regulations of the military ser-
vices state, as they did in the era when Brown
was decided, that applicants do not have a

develop a sufficiently reviewable record,
exceptions to the usual practice are “by no
means unique,” id. at 997. This variety is
not surprising, for the APA itself states
various standards of review applicable in
different contexts, as I shall discuss in
connection with 5 U.S.C. § 706 (“Scope of
review.”).

The Brown court discussed specific as-
pects of the military’s disability-retirement
boards and record correction boards, ex-
plaining that they may require a more
flexible judicial review than in the typical
regulatory agency context. The court ob-
served that the statutes establishing the
correction boards “do not refer to judicial
review, much less to the procedure to be
used on review. Nor is there any other
indication that Congress, at any time, in-
tended to restrict our consideration to the
evidence before the administrative bodies.”
396 F.2d at 992. The court cited an article
by Professor Meador, which explains the
rather complex history of judicial review of
military concerns, and that the special
path of review in the Court of Claims
under the Tucker Act differs from the
typical review of agency decisions by dis-
trict courts. See Maj. Daniel J. Meador,
Judicial Review in Military Disability
Retirement Cases, 33 Mil. L.Rev. 1, 17
(1966).

The court also mentioned the various
administrative avenues a claimant seeking
military disability pay can pursue before
reaching the Court of Claims: the claimant
might appear before a PEB, and appeal its
decision to a review council and then to an
appeal board within the military service;
or he might apply directly to the correc-
tion board, where he generally does not
receive a hearing ® and where the correc-
tion board may receive information and
advice from the military service without

right to a hearing. See 32 C.F.R. § 581.3(f)
(Army); id. § 723.3(e)(1) (Navy); id.
§ 865.4(f) (Air Force).
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participation of the claimant. The court
cogently observed that “[t]he nature of the
administrative record varies with the pro-
cess the claimant receives,” Brown, 396
F.2d at 994-95, in explaining why the ad-
ministrative record that reaches the Court
of Claims may or may not be adequate to
afford full and fair review of the claimant’s
case.

The Court of Claims observed that the
administrative record is typically incom-
plete when there has not been a hearing.
Id. at 995. The court stated that even
when a claimant is afforded a hearing by a
correction board, the military service gen-
erally does not produce live witnesses, and
provides only written materials, sometimes
including an advisory opinion from service
officials that has not been made available
to the claimant. See id. The Brown court
concluded, of the military correction
boards, that “[t]hey do not sit as tribunals
adjudicating disputes between adverse
parties, and they do not have the proce-
dures of such tribunals.” Id. It is surely
apparent that a pro se claimant in such an
informal proceeding may not produce the
depth of legal argument and evidence as
might be helpful should judicial review be
warranted, or may not produce the argu-
ment and evidence that might be required
by a reviewing court not expert in military
matters.

The Court of Claims emphasized that
the military correction boards do not make
policy, and that “their job is to pass upon a
particular case under the standards hand-
ed down to them,” id. at 996, stressing the
role of the factual evidence as to each
petitioner. The court stated that the sys-
tem “is not designed to collect and evalu-
ate for itself all the evidence bearing on
the issue of disability, nor is it geared to
produce records comparable to those of

7. Other appellate courts have also recognized
the Brown principle. See, e.g.,, Nolen wv.
Schlesinger, 492 F.2d 787, 788 (5th Cir.1974)
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the regulatory agencies.” Id. The court
described the “non-adversary records”
provided by the correction boards as “too
infirm and incomplete” to “form the sole
basis for a judicial decision.” Id. at 997.
The court also observed that this system
“is such that court intervention, by way of
the augmentation of evidence, will inter-
fere much less with the carrying on of this
administrative function than is true for
many other administrative bodies.” Id. at
996.

In light of these special aspects of the
administrative regime for military pay
cases, the Court of Claims concluded that
its long-standing practice of accepting sup-
plemental evidence was appropriate. The
Brown court described its reasons for per-
mitting augmentation of the record in cor-
rection board cases as “bolted to the par-
ticular machinery of this administrative
operation.” Id. at 1000. The court ob-
served that it could have “taken the other
road when [it] first began to get these
cases in the 1940s,” observing that if it
had, the course of its rulings would have
pressed the military services to “afford
fuller, adversary, more trial-type hearings,
and in a larger proportion of the cases, and
also to prepare more extensive opinions
and factual findings.” Id. at 1000 (footnote
omitted). But, that path not having been
taken, the military services’ administrative
processes had evolved in light of the set-
tled expectation that further evidence
could be taken on judicial review. The
court concluded: “At least without radical
changes in the services’ procedures, we see
no need and no adequate ground for alter-
ing [our] long-standing practice.” Id.

B

The Brown ruling continues to be the
law of this circuit.” In Bray v. United

(“It is firmly established that in cases of this
type, where the agency is not required to hold
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States, 207 Ct.CL 60, 515 F.2d 1383 (1975),
the court cited Brown in ruling that accep-
tance of supplemental evidence was appro-
priate in a former service-member’s chal-
lenge to his discharge for unfitness for
duty. Noting that the Air Force Board for
Correction of Military Records had not
afforded Bray a hearing, the court rejected
the government’s argument that supple-
mental evidence was unwarranted, stating
that “the de novo proceeding in a military
pay case generally elicits evidence that is
new to the case.” Id. at 1387, 1390. The
court repeated the Brown court’s observa-
tion that augmentation of the record to
repair gaps and deficiencies did not im-
pinge unduly on administrative expertise
or discretion, because the “substantial-evi-
dence standard gives precedence to the
administrative rulings when the record is
viewed with the de novo evidence included
in the whole.” Id. at 1391.

The Court of Claims revisited Brown
shortly before that court’s merger into the
Federal Circuit, in a suit for disability
retirement pay by a former Air Force
colonel. In de Cicco v. United States, 230
Ct.Cl. 224, 677 F.2d 66 (1982), the court
stated the usual scope of review of admin-
istrative determinations (“whether the de-
cision of the Correction Board is arbitrary,
capricious, unsupported by substantial evi-
dence, or contrary to applicable statutes
and regulations”), and observed that the
claimant had presented no new evidence,
and thus had not provided a basis for a de
novo hearing. The court acknowledged
the Brown rule permitting additional evi-
dence, yet observed that supplementation
of the record is not required when “the
parties in this court have nothing new to
add.” Id. (quoting Browmn, 396 F.2d at
999). The de Cicco court thus recognized

a formal hearing, de novo evidence may be
presented to the court.”), aff’d after remand,
535 F.2d 888 (5th Cir.1976); Williams v. Rob-
inson, 432 F.2d 637, 642 n. 17 (D.C.Cir.1970)

that agency actions warrant deference, but
that supplementation of the administrative
record is allowed to aid in judicial review.

The Brown decision was adopted as
binding precedent upon this court’s forma-
tion. See South Corp. v. United States,
690 F.2d 1368, 1370-71 (Fed.Cir.1982) (en
banc) (adopting the precedent of the
Court of Claims and the Court of Customs
and Patent Appeals). Soon thereafter, the
Federal Circuit applied Brown in Heisig v.
United States, 719 F.2d 1153 (Fed.Cir.
1983). Heisig involved the appeal of a
denial by the Army Board for the Correc-
tion of Military Records of an application
to correct an honorable discharge to a
medical disability retirement. The appeal
was taken to the district court under the
Little Tucker Act, providing the occasion
for this court to hold that district courts
should apply the same principles of review
established by the Court of Claims in
Brown:

Appellant was entitled to offer de novo

evidence in his presentations to the

PEB, to the correction board, and to the

district court. Under the substantial ev-

idence rule, all of the competent evi-
dence must be considered, whether orig-
inal or supplemental, and whether or not
it supports the challenged conclusion.

Heisig, 719 F.2d at 1157 (footnotes omit-
ted). The Heisig court concluded that the
district court had properly applied this
standard. Id. at 1157-58.

Brown has since continued to be applied.
See, e.g., Golding v. United States, 48 Fed.
CL 697, 728-29 (2001) (augmenting the ad-
ministrative record in case involving disen-
rollment from the Naval Academy based
on medical problems); Bosch v. United
States, 27 Fed.Cl. 250, 262 (1992) (“In cit-

(““Occasionally, developments subsequent to
the administrative determination may war-
rant the presentation of additional factual ma-
terial.”).



1376

ing to Brown, the court in de Cicco, a
disability retirement case, stated that a
plaintiff is not entitled to a trial de novo,
but, simply that de novo evidence may be
allowed if it is new to the case, not merely
to the court.”), aff’d, 11 F.3d 1070 (Fed.
Cir.1992) (Table); Lyons v. United States,
18 CL.Ct. 723, 727 (1989) (accepting plain-
tiff’s evidence beyond the administrative
record pursuant to Brown ), aff’d, 907 F.2d
157 (Fed.Cir.1990) (Table). In this case,
the Court of Federal Claims accepted Mr.
Walls’ affidavit in explicit reliance on the
Brown line of precedent. See Walls v.
United States, No. 05-533 C, 2008 WL
4708115 at *18 (Ct.Fed.Cl. Aug. 20, 2008)
(citing Beckham and Bray). In some
cases the Court of Federal Claims has
remanded back to the correction board,
depending on the specific facts. I have
found no case that suggests that Brown
has been overruled, sub silentio or other-
wise, by the Supreme Court or any other
court.

The rule permitting augmentation of the
administrative record on judicial review of
a decision of a military correction board is
the law of this circuit. While the panel
majority stops just shy of explicitly de-
claring Brown bad law, its condemning
language nonetheless creates conflict and
uncertainty, for “earlier decisions prevail
unless overruled by the court en banc, or
by other controlling authority such as in-
tervening statutory change or Supreme
Court decision.” Texas Am. Oil Corp. v.
U.S. Dep’t of Energy, 44 F.3d 1557, 1561
(Fed.Cir.1995) (en banc). There has been
no change in statutory law, nor any en
banc decision of this court overruling
Brown. No Supreme Court decision has
overruled Brown, either explicitly or im-
plicitly. Contrary to the pronouncement
of the panel majority, no authority has
disturbed this precedent; I shall discuss
this further in Part II, for until today’s
excursion there was no conflict, real or
apparent.
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II

The panel majority today adopts the
position that was definitively rejected by
precedent, now extracting rejected “rigid,
inexorable principles of judicial review,”
Brown, 396 F.2d at 992, from authorities
that do not establish such an unyielding
rule. The cases the panel majority cites
merely illustrate the usual practice under
the APA of limiting judicial review to the
administrative record in appropriate con-
texts—a practice well recognized by the
Brown court. No authority disturbs the
long-standing rulings that because of the
nature of correction board proceedings,
augmentation of the administrative record
is permissible. The APA does not exclude
this approach.

Nonetheless, the panel majority propos-
es that the APA requires that judicial re-
view of every agency determination is lim-
ited to the administrative record. See
Maj. op. at 1367. This is a grievous over-
simplification, for even the strongest state-
ments of limited judicial review contain the
caveat “usually” or “generally”—not “al-
ways” and not “inexorably.” The APA
provides important standardization of ad-
ministrative procedures, but also recog-
nizes the number and diversity of adminis-
trative agencies, and does not prescribe a
single procedure to fit every agency, what-
ever its charge. Nor does the APA pre-
scribe identical rules for judicial review of
every agency action. The Court has not
held otherwise. To the contrary, the APA
accommodates the reality of diverse agen-
cy functions, with sufficient range to facili-
tate, not inhibit, the agency’s assignment.

The APA serves many kinds of agency
proceedings: rulemaking is different from
adjudication; formal proceedings are dif-
ferent from informal ones. For example,
formal adjudications within agencies are
generally subject to the procedural protec-
tions of 5 U.S.C. §§ 556 and 557, but infor-
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mal adjudications face no such specific
procedural requirements. Whether an ad-
judication is formal, in turn, is determined
by reference to 5 U.S.C. § 554, which pro-
vides: “This section applies, according to
the provisions thereof, in every case of
adjudication required by statute to be de-
termined on the record after opportunity
for an agency hearing. ...” Thus, an agen-
¢y adjudication is deemed formal under
the APA, and subject to the requirements
of §§ 556 and 557, only when the agency’s
authorizing statute requires a hearing with
trial-type procedures. See K. Davis, Ad-
minastrative Law Treatise § 10.7 (1979 ed.
& 1989 supp.) (“An adjudication required
to be ‘determined on the record after op-
portunity for an agency hearing’ is the
same as an adjudication required to be
determined after opportunity for trial, or
for a trial-type hearing, or for a formal
hearing.”).

As the Brown court observed, neither
the statute establishing the military cor-
rection boards nor the regulations under
which they conduct proceedings requires
an agency hearing. Thus decisions of the
correction boards are not viewed under the
APA as formal adjudications.

The APA also treats formal and informal
agency adjudications differently with re-
spect to judicial review, prescribing “re-
view[ ] on the record of an agency hearing”
only for formal proceedings subject to the
requirements of 5 U.S C. §§ 556 and 557
or otherwise statutorily required to be con-
ducted by formal hearing, in subsection
@) E):

5 U.S.C. § 706 To the extent necessary
to decision and when presented, the re-
viewing court shall decide all relevant
questions of law, interpret constitutional
and statutory provisions, and determine
the meaning or applicability of the terms
of an agency action. The reviewing
court shall—

(1) compel agency action unlawfully
withheld or unreasonably delayed;
and

(2) hold unlawful and set aside agency
action, findings, and conclusions found
to be—

(A) arbitrary, capricious, an abuse
of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right,
power, privilege, or immunity;

(C) in excess of statutory jurisdic-
tion, authority, or limitations, or
short of statutory right;

(D) without observance of proce-
dure required by law;

(E) unsupported by substantial evi-
dence in a case subject to sections
556 and 557 of this title or other-
wise reviewed on the record of an
agency hearing provided by statute;
or

(F) unwarranted by the facts to the

extent that the facts are subject to

trial de novo by the reviewing court.
In making the foregoing determina-
tions, the court shall review the whole
record or those parts of it cited by a
party, and due account shall be taken
of the rule of prejudicial error.

Apart from review of decisions made upon
formal hearing records, § 706(2) does not
limit judicial review to a closed record. In
Citizens to Preserve Overton Park, Inc. v.
Volpe, 401 U.S. 402, 91 S.Ct. 814, 28
L.Ed.2d 136 (1971), the Court referred to
the “narrow, specifically limited situations”
where the closed-record “substantial evi-
dence” standard of § 706(2)(E) applies:
In all cases agency action must be set
aside if the action was “arbitrary, capri-
cious, an abuse of discretion, or other-
wise not in accordance with law” or if
the action failed to meet statutory, pro-
cedural, or constitutional requirements.
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In certain narrow, specifically limited
situations, the agency action is to be set
aside if the action was not supported by
“substantial evidence.” And in other
equally narrow circumstances the re-
viewing court is to engage in a de novo
review of the action and set it aside if it
was “unwarranted by the facts.”

401 U.S. at 413-14, 91 S.Ct. 814 (citations
omitted). While the principles of substan-
tial evidence review have been applied to
informal agency decision-making, as illus-
trated in Brown, the Court has never held
that the rigor of § 706(2)(E)’s restriction
to a closed record applies to every kind of
adjudication, formal or otherwise. No
precedent has required that the same rules
apply to agency adjudications upon full
formal hearing, and to informal adjudica-
tions without a hearing, as in Walls’ case.

As T have discussed, extensive judicial
precedent surrounds the review procedure
for military correction board decisions.
The Court of Federal Claims, applying this
precedent, received Mr. Walls’ supplemen-
tal affidavit and heard his argument dis-
cussing all of the evidence now presented.
The panel majority states categorically
that Supreme Court decisions prohibit this
procedure. However, none of the cases
cited by the majority is of this effect. To
the contrary, the Court continues to recog-
nize that rigid rules are inapplicable in the
complex environment of federal adminis-
trative agencies.

The majority relies primarily on Florida
Power & Light Co. v. Lorion, 470 U.S. 729,
105 S.Ct. 1598, 84 L.Ed.2d 643 (1985).
The Court in Florida Power, discussing
judicial review of a decision of the Nuclear
Regulatory Commission, stated that “[t]he
reviewing court is not generally empow-
ered to conduct a de novo inquiry into the
matter being reviewed,” and that where
the administrative record is inadequate to
enable review “the proper course, except
in rare circumstances, is to remand to the

582 FEDERAL REPORTER, 3d SERIES

agency.” Id. at 744, 105 S.Ct. 1598. In
the context of the licensing of nuclear pow-
er plants, that conclusion has logical force.
In the context of individual military pay or
retirement, the equities and issues may
warrant greater flexibility. The Court did
not prohibit all exceptions, even as it rec-
ognized that the agency is “generally” in
the best position to continue its inquiry.
The Court was obviously knowledgeable
that exceptions exist for some agency
practice. It is such an exception that the
Brown court reaffirmed, with painstaking
explanation of why greater liberality may
be warranted in appeals of rulings of the
military correction boards.

Florida Power dealt with the path of
appellate review established in specific
provisions of the Hobbs Act, 28 U.S.C.
§§ 2342(4) and 2239, in a case involving
the Nuclear Regulatory Commission’s de-
nial of a citizen protest to a licensing deci-
sion. The question was not whether the
APA applied, or which of the APA stan-
dards of review applied; the question was
whether the Hobbs Act provided for ap-
peal directly to the court of appeals, or
whether appeal is to be taken first to the
district court. See 470 U.S. at 735 n. §,
105 S.Ct. 1598 (“In these cases we only
address the question whether initial sub-
ject-matter jurisdiction is properly located
in the court of appeals or the district court.
That is the only question on which we
granted certiorari, and it is the only ques-
tion that the parties have briefed and ar-
gued before this Court.”). The Court
found the statutory language ambiguous
and looked to the legislative history, con-
cluding that it was more likely that Con-
gress intended direct appeal to the court of
appeals because of the subject matter at
issue, which was the granting or revoca-
tion of a license for nuclear power. The
issue presented—one of statutory interpre-
tation based on congressional intent—was
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quite distinct from the question for which
the majority relies on Florida Power.

In its discussion of the legislative histo-
ry, the Court in Florida Power commented
on judicial review of agency determina-
tions generally. The Court acknowledged
that direct review in the court of appeals
could be disadvantageous because if the
Commission did not conduct a hearing the
appellate court might lack an adequate
factual record to review, whereas “a dis-
trict court with factfinding powers could
make up that deficiency.” Id. at 743, 105
S.Ct. 1598. However, the Court concluded
that for Hobbs Act proceedings “the focal
point for judicial review should be the
administrative record already in existence,
not some new record made initially in the
reviewing court.” Id. (quoting Camp .
Pitts, 411 U.S. 138, 142, 93 S.Ct. 1241, 36
L.Ed.2d 106 (1973)). In Camp this state-
ment refers to the “arbitrary and capri-
cious” test of 5 U.S.C. § 706(2)(A), which
was the only test applied in that case.
Camp had nothing to say about whether
augmentation of the record is permitted in
applying substantial evidence review to an
informal adjudication, which is the ques-
tion that was asked and answered in
Brown. The decision in Florida Power
cannot reasonably be held to bar the au-
thority of a trial court to allow supplemen-
tation of the record of a decision arising
from the informal proceeding of a military
correction board.

The panel majority also cites Marsh v.
Oregon Natural Resources Council, 490
U.S. 360, 375-78, 109 S.Ct. 1851, 104
L.Ed.2d 377 (1989), implying that it under-
mined or overruled this court’s precedent.
In Marsh the Court considered the appro-
priate standard of review for a decision of
the Army Corps of Engineers not to pre-
pare a supplement to an environmental
impact statement in connection with the
Elk Creek Dam in Oregon. The Court
concluded that the “arbitrary and capri-

cious” standard of the APA should be ap-
plied to the Corps’ decision, rejecting the
plaintiffs’ argument that the district court
should not apply this deferential APA
standard, but must make its own determi-
nation of reasonableness of the decision.
The Court determined that the agency de-
cision “involves primarily issues of facts”
and “requires a high level of technical
expertise,” id. at 377, 109 S.Ct. 1851, and
therefore that its action merited the defer-
ence of the arbitrary and capricious test.
Marsh did not rule that all judicial review
of all agency decisions is limited to the
administrative record. Marsh provides no
support for the majority’s thesis.

The panel majority nonetheless proposes
that cases such as Florida Power and
Marsh stand for a new principle of APA
review, a principle that evolved after the
Brown decision. That proposal is curious,
for the “usual practice” of limiting review
of agency decisions to the administrative
record was not a new idea articulated for
the first time in the 1980s. This “usual
practice” was mentioned by the Brown
court itself, see Brown, 396 F.2d at 993
(“Though judicial review limited to the evi-
dence adduced before the agency is the
usual practice, there are exceptions, com-
parable to our own ....”), leading the
Court of Claims to explain why exception
from this usual practice was demanded by
the circumstances of the military correc-
tion boards. The Court in Florida Power
did not state a new rule. Indeed, nearly
identical statements can be found in earlier
Court precedent, such as Carlo Bianchi,
373 U.S. at 714-15, 83 S.Ct. 1409 (“the
reviewing function is one ordinarily limit-
ed to consideration of the decision of the
agency or court below and of the evidence
on which it was based” (emphasis added)).

It is not news that the APA imparted
general uniformity to the procedures em-
ployed by the many diverse federal agen-
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cies, and codified existing principles of
judicial review. See K. Davis, Adminis-
trative Law Treatise § 29:1 (1984 ed.)
(“The Administrative Procedure Act, en-
acted in 1946, summarizes the scope of
review, but its provisions are almost en-
tirely a codification of previously existing
law.”). The suggestion that review on
the agency record did not emerge as the
general practice until Florida Power was
decided is incorrect, as is the suggestion
that Florida Power overruled or under-
mined Brown and the dozens of correc-
tion board cases before and after Brown.

Other decisions of the Court from the
same era, far from supporting the majori-
ty’s thesis, recognize -circumstances in
which the presentation of additional evi-
dence is appropriate during judicial review
of an administrative ruling—indeed that
even trial de novo may be appropriate in
certain contexts. For instance, Chandler
v. Roudebush, 425 U.S. 840, 96 S.Ct. 1949,
48 L.Ed.2d 416 (1976), involved a diserimi-
nation complaint by a federal employee,
pursued first by administrative remedy be-
fore the Civil Service Commission, and
then by proceedings in the district court.
The plaintiff sought a “plenary judicial tri-
al de novo,” while the government argued
that § 717(c) of the Civil Rights Act of
1964, which provides for a “civil action,”
limits review to the administrative record.
Relying on the term “civil action,” as well
as other provisions in the statute and its
legislative history, the Court held that the
employee is entitled to a trial de novo and
is not limited to the agency record. The
Court stated that “[iln most instances, of
course, where Congress intends review to
be confined to the administrative record, it
so indicates,” id. at 862 n. 37, 96 S.Ct.
1949, and found no such limitation in the
statute before it. The Brown court simi-
larly observed that the statute for the
military correction boards contains no sug-
gestion that Congress intended review to
be limited strictly to a closed record. It is
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plain that the Court did not adopt a cate-
gorical and all-purpose application of the
APA, nor did the Court overrule or under-
mine our precedent relating to the correc-
tion boards.

The panel majority also cites several
court of appeals decisions that applied the
APA to decisions of the military correction
boards. See Maj. op. at 1367 n. 11. There
is nothing unusual in these decisions, for
Brown itself applied the APA principles of
review, as explained above. The supple-
mentation of the record that is permitted
by precedent is not negated by the use of a
deferential APA standard of review as ap-
plied to the entirety of the record includ-
ing any supplemental evidence, as the
Brown court recognized.

The panel majority also cites decisions
of this court relating to judicial review of
government contract bid protests, includ-
ing Axiom Resource Management, Inc. v.
United States, 564 F.3d 1374, 1381 (Fed.
Cir.2009), and Impresa Construzioni
Geom. Domenico Garufi v. United States,
238 F.3d 1324, 1338 (Fed.Cir.2001). Maj.
op. at 1367, 1368. It scarcely requires
mention that bid protests, where commer-
cial entities are represented by counsel in
highly structured high-stakes proceedings,
are far removed from the military correc-
tion boards, where individual serviceper-
sons, without counsel, attempt to establish
their concerns.

Not only do bid protest cases have no
role in overruling Brown, but inspection of
these cases reveals that they support the
flexibility that underlies Brown. In Awi-
om this court recognized that supplemen-
tation of the agency record is sometimes
warranted in the trial court, even in the
bid protest context, and held that the trial
court’s decision to supplement the record
was reviewable only under the abuse of
discretion standard. 564 F.3d at 1379-80.
And in Impresa supplementation of the
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record was not only permitted, it was re-
quested by this court. 238 F.3d at 1338-
40. It is hard to see how these decisions
impugn the Brown precedent.

Finally, the panel majority suggests that
this court’s recent decisions in correction
board review cases have somehow cast
doubt on the Brown precedent, citing Metz
v. United States, 466 F.3d 991, 998 (Fed.
Cir.2006), and Levine v. United States, 453
F.3d 1348, 1350 (Fed.Cir.2006). But the
suggestion is inaccurate, for neither Metz
nor Levine presented a question of aug-
mentation of the evidence in the adminis-
trative record. The court therefore had no
occasion to revisit the Brown decision.
The issue in Metz was whether the plain-
tiff had waived a specific legal theory by
failing to raise it before the correction
board. There was no issue of supplement-
ing the record with new evidence, for Metz
did not ask the court to do so. See 466
F.3d at 999 (“Metz has not asserted that
any of the extremely limited situations in
which the Court of Federal Claims may
hear ‘extra-record’ evidence are applicable
to his case....”). The statement in Metz
that the majority quotes, that the standard
of review “necessarily limits the Court of
Federal Claims’ review to the administra-
tive record,” 466 F.3d at 998, did not relate
to supplemental evidence, but to the en-
tirely new legal argument that Metz had
attempted to pursue on appeal. In sup-
port of this statement, the Metz court cited
Cunkelman v. United States, 229 Ct.Cl.
857 (1982), but in that case, too, the peti-
tioner did not seek to introduce any sup-
plemental evidence, leaving the court with
only the administrative record. Similarly,
in Levine the claimant made no effort to
introduce evidence outside of the adminis-
trative record, although this court ac-
knowledged the possibility of such aug-
mentation. See 453 F.3d at 1350 (“Review
of the Board’s judgment may be made on
the administrative record when supple-
mentation is not required for meaningful

judicial review.” (quotation marks omit-
ted)).

These cases did not raise the issue of
the Brown rule, and did not cite Brown or
any of the dozens of cases applying the
Brown principle. A change of long-estab-
lished law is not made by hint or innuendo.
Our obligation is to provide trustworthy
law, on which the public and the trial
courts can rely. There is no basis in prec-
edent for the proposition that this court
has rejected Brown and the vast number
of cases that have applied that decision.

III

Petty Officer Walls acted pro se before
the Correction Board, but obtained pro
bono counsel for the subsequent judicial
proceedings.  Perhaps that is what
prompted the submission to the Court of
Federal Claims of supplemental informa-
tion about his activities at the Naval Hos-
pital, for the Correction Board had ecriti-
cized his support for this argument. My
colleagues now imply that Mr. Walls held
back this evidence from the Correction
Board, in order to present it to the court
on appeal. Maj. op. at 1368. There is no
suggestion by the government of such ne-
farious intent, and this court’s character-
ization is puzzling. It is unimaginable that
a pro se claimant would deliberately sabo-
tage his case before the Correction Board,
in order to incur the delay and expense
and uncertainty of judicial review. To be
sure, the Brown court recognized the pos-
sibility that the privilege of augmentation
of the record might be abused, although
the court found “no basis in experience for
concluding that disability-retirement appli-
cants ... withhold evidence from the ad-
ministrative boards with the view of intro-
ducing it in court, and we see no reason to
suppose that they do.” Brown, 396 F.2d
at 998. The Brown court left it to the
sound discretion of the trial court to ex-
clude the evidence in such an unlikely situ-
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ation. Id. at 998-99. Here, there is no
hint that this single affidavit on a single
issue reflects a gaming of the system.
Nor do my colleagues explain how the trial
court abused its discretion in allowing this
supplemental evidence in this case. This
charge is incongruous.

CONCLUSION

No statute or precedent has disturbed
the holding of Brown or undermined its
reasoning. The government did not raise
this issue. My colleagues’ suggestion that
the Court of Federal Claims hereafter
must reject supplemental evidence in mili-
tary correction board cases is contrary to
the precedent that binds this court.

The panel majority’s proposal that in
this case there should be a remand for
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further consideration of Mr. Walls’ supple-
mental affidavit, apparently because this
court has changed the law without warn-
ing, does not reduce the impropriety or
cure the error of the majority’s position.
This is not how precedent can be changed.
If the majority of the judges of this court
believe that we and our predecessor court
have been in error for these many years,
let us act en banc and correct our error.
The creation of conflict and doubt within a
panel decision does not serve the judicial
obligation to provide stable law, on which
concerned persons and tribunals can rely.

I respectfully dissent.
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