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OPINION

Futey, Judge.

Thiscase is before the cowmn defendant’s affirmative defensiaccord and
satisfaction.Defendnt asses that phintiff’s equitale adjustnent claimis barred
by an earlier settlemenagyreement between theies. Defendant maintains that the
plain langu@e of tke settlerent agreenent and modification is unambiguous and
shouldbe mnstrued as written. Plaintiff avers, however, that theuagg of the
settlemenagreenent is amiguous a toits scope and as to the meaning of the term
“claims.” Further plaintiff conterds that theequitabé adjustmet clam was ot
discussedluring ttlememnnegotationsand thereforethesettement agreement and
modificationcannot ben accaod and shsfaction of saictlaim. Plaintiff also alleges
thatthe administrativeontrating officer (ACO) told itspresidat that theequitabé



adjustmentlaim would be addressed after the dede pricingclaim wagesolved.

In addition, plaintiff asserts thdte ACO indcated tats presidat that theequitabé
adjustmentclaim was not a “@im.” Defendant denies that the ACO made the
alleged representations.

Factual Backarund

In 1965, W&F Building Maintenance Compargc., plaintiff, wafounded
by its current prsidert, Mr. John S. Foggy. Plaintiff initiallprovided custodial
serviceso commecial buildngs,but inthe early 1970s lgan providing custodial
servicesto the Unied Stategjovenment. Pwsuant toSection 84) of theSmall
Busines set-aside program, plaintiff was awed a contact in 1978 to provide
building maintenance and custodial services at Mii&an Air Force Base in
SacramentaCalifornia. On Septembe7, 1982, plaintiff was awarded a follow-on
contract for simila work & providel in the 198 contrat! The contact
performanceperiod bgan on @tober 1 1982, ad extended hrough Januar@l,
1986

In 1985, the DefeseContract Auditing Agencipegan performing a tective
pricing investigation of sid contact. Prio to the conclugn of the investigation,
plaintiff and the government negotiate®4d 4,121.52 increase in the contract price
asa result of the United StatBepartment of Labts wage determination€n July
20, 1987, the United States Air Force (Air Feyassued dinal decsion in this
investigationconcludingthat the total amount of tlefective pricing was $80,374
and accordinglywithheldthat amount from the agreed-upon watgtermination
payment. Plaintiff disputedhe Air Force’sassessnmm, and on July 19, 1989, filed
a complairt in this cout.® On November 2, 1989, tlke parties entered into a
settlementgreenent that gpulatedto the disnssal ofplaintiff's complant with
prejudice. The parties also agreed that plaintiff woutdegpt a $3,000 contract
pricereducton and thedefen@nt wouldissue pament toplaintiff in theamount of
$43,374. Subsequently, on Janudity 1990, the partieentered into Modification
No. 21 tothe contract which adjusted pagnt pursuartp the terms of the settlement

1 Contract No. F04699-83-C-0002.

2 Theinitial contract period was from Octebl, 1982 to September

30, 1983. Trascript ¢ Hearng (Tr) at 154. After the initial ontractexpred,
defendanéxercised twoption periods; the first fro@ctober 1, 1983, to September
30, 1984, and the second from October 1,4198 June 30, 1985ld. at 154-55.
Subsequently, the conttagas extended through Janu&dy, 1986.1d. at 35, 117.

3 W&F Building Maintenance, Co., Incy. UnitedStatesNo.416-88
(Cl. Ct. July 19, 1988).
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agreenent. It is the setement ageemehand modiication trat form tle basiof the
matter béore thecourt.

The pertinent language tife settlement agreement provided:

For the purpse of settling this action without anyrther
proceeding . . and for noother purpose, the parties stipulate and
agreeas follows:

[9.] This agreenent is ér the purpose of settling all claims
relating to thecontract, irrespective of wheth#rey areset forth in
the pleadings in the aboweaptioned action and for no otherThis
agreemenshall not bind the parties nshall itbe citedor othewise
referredto in anyproceeéings,whetherjudicial a administative in
nature,in which the parties or counsel for the parties haveay
acquirean inteest except ass necesaryto effect the tems of this
stipulation.

[10.] This stipulation is without regard to and shalt be
construedas detenining tre amount bincome taxes for which
plaintiff is now liable o may become lable in tle futureas a redt
of this stipulation.

[12.] This stipulatioris forthe purpose of settling the matters
discussd in this stiplation and no othes?

Further, Modification No. 21 tothe contact reds as follavs: “This
modificationconstitutes full and final release and accord satisfactiorof any and
all claims unér this catract,pursuant to settlement agreemiiot 416-88C dated
Novemberl989 in theJnited States Claims Court.An attachment to Modification
No. 21 also stated:

The purpose of this contca modification is to document

settlemenbf the Goernnent’s claim against [plaintiff] . . . . The
settlement price . .represents complete and firsattiemat of this
goveanmentclaim under the [defective pricing clause] . ... Other

terms and conditions contained in the settlement agesg ae

4 Defendant’s Exhibit (Def.’s Ex.) 2002 (emphasis added).

5 Def.’s Ex. 2006.



incorporatedinto this modification .. . . Al other terms and
conditions of the contract remain unchahge

The parties dverge in their espectre intepretdions of the events and
negotiationdeading ugo the settlement agreement and modificatdocordng to
plaintiff, Mr. Foggysen a sriesof letters b the ACO, Ms. Enma Jan Hilding,
from 1985 to 1990 which referenced thguieble adjusment clam.” Defendant
concedethat plaintiff’s letters bore the correct adssgbutenies evetreceiving the
letters® Plaintiff alsomaintainghat the AO told him tkat the egitableadjustment
claimwould be addressed aftéetdefetive pricing claim was resolved. Further
plaintiff contends that the ACO indicated that the equitable adjustment claim was not
a “claim” until it wascertified bythe contactor ad presated to tle contacting
officer (CO) for a deision? Defendant denies that either of the afoentioned
conversationgccurred. Both partiesgree, however, that tleguitable adjustment
claim was not specificallyiscussed in negotiations leading up to the settlement
agreement and modificatidh.

OnMay 13, 1997plaintiff filed this action seeking an equitable adjustment
pursuanto theVariation in Workload provision (H-22) of the contract. On October
17,1997, defendant filed aation to disniss, or in the alternative, for summary
judgmen, based on the affirmative defense ofhle€ Defendat asserted that
plaintiff unreasonablgelayed pisuing theequitabé adjustmet claim. Defendant
also contendedthat the government was prejudiced dee all government
documergrelating the contract weresteoyed in JanuardQ96 pursuarb standard
agencyprocedure and that governmemngmanel who dministeed the contract were
no longer government emplegs. Although the trial judge mied defadant’s
summarnjudgment motioron November 1, 199%e trial judge also indicated that
he would entertain additional arguments concerdaudes “athe same [time the
partiegried] themeritsof this case™ Sibsequently, defendant answered plaintiff’s

6 Id.
! Plaintiff’'s Exhibits (PI.’s Ex.) 1031, 1032, 1033, 1034, 1035.
8 Tr. at 180-83.

o Id. at 57-59, 101-02, 105-06, 157; see also Plainfifigsnorandum
Of Facts And Law FollowingEvidentiary Haring On Defendant’s Affmative
Defenses (Pl.’s Mem.) at 9-10, 12, 16, 18.

10 Tr. at 55-56, 101, 103.

1 Oral Argument on Deéndants Motion To Dsmiss, Or In The
Alternative, For Summarjudgment at 34 (October 29, 1999).
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complainton January 18, 2000, aad an affirmative defense agedthat plaintiff's
complaintwas barred byaccord and satisfaction. Due to the untintkdgth of the
predecessor judge, theseawadranderredto the undesigned judge on September
5, 2001. After additional discovergnd pleadings, the court helde-day haring
on January 24, 2003, to ventilate thet§aconcerning defendant’sfiafnative
defenses.

Discussion

An accord is reached when opaty agrees to supplgr perform and the
other party agres o accept, n settlemst or satifaction of an existag clam,
somethingpther tha that whit was atuallydue. Chesapeake & Potomatel. Co.
of Virginia v. United States228 Ct. CI. 101, 106 (1981 Fatisfaction is the actual
executionand/or performance of theragment.ld. “In its mostcommon form, an
accordand satisfaction exists as ‘a mutual agrent between the parties in which
onepays or performs anthe other accepts pagnt or performance in satisfaction
of a claim or demand which is a bona faispute” O’Connor, et al. v. United
States 308 F.3d 1233, 124QFed. Ci. 2002) (citation omitted). Accord and
satisfactions an affirmative defense and dafient bears thieurden of persuasion.
SeeRCFC 8(c).

Four elements are necessairy order to executea valid accord and
satisfaction:(1) proper subjet matter (2) cometent péaies; (3 a meetig of the
minds of the parties; and (4) consideratio®.Connor, 308 F.3d at 140 (ciing
Brock & Belvins Co. v. United Stated70 Ct. Cl. 52, 561965)). The absence of
any of the Borementioned elements results in a failur¢hef defenseWesterhadl
v. United States28 Fed. C 172, 175 (1993)Furtheythe intation of tre partis is
acritical element of an accord andistaction. Tri-O, Inc. v. UnitedState$28 Fed.
Cl. 463, 470 (1993). The court discemisether there was meeting of the minds
from the totaliy of the factual circumstanced.exas Instruments, Inc. v. United
States 922 F.2d 810, 815 (Fed. Cir. 1990). “Accart satisfaction denotes ‘one
of the recognized methods of dischargartd teminating an existing right’ and
congitutes‘a perfect defense in actéon for the enforcement of a previouaia,
whethelthat claim was well-founded or notNational Steel and Shipbuilding, Co.
v. United States49 Fed. CI. 579, 589 (2001) (citation omitted).

First, there is no dispute that the parties were regmeed by competé
counseland that the parties were of sound mimenterinto the agreement. The
settlemenagreenent and radification werealso theesultof bilateral and voluntary



negotigions!? Second, contrarp plaintiff's assertion? the settlement agreement
and modification were spported by considation!* Defendant paid plaintiff
$43,374'* and in turn, both parties relinquishtbeir rightto any entitlements under
the contact. Therefore, the parties wetempetent andonsideation wagpresent

The court net turns tothe crux of the issue. Plaintiff's argument concerns
the subject matter of the accord and whethere was a meeting tife minds?® In
otherwords, plaintiff asserts that thaccord” apect of an accord and satisfaction
is lacking!” Plaintiff maintains that the settlemegreemernis ambigious beause
it contains the phrases “for mther pupose” ad “for no other.” Plaintiff also
contendshat ternfclaims” only included claims which we certified and submitted
to the CO, or claims which were filed in a “tribun#l.”Plaintiffs argument the
shiftsfrom the text of the settlement agreemand modification to the events and
circumstanceseadingup to theirexecution In particula, plaintff proffered five
lettersfrom 19850 1990 which referencetie equitable adjustment claim. Plaintiff

12 Tr. at 33, 37, 121-25, 149-50.
13 Id. at 156.

14 See?2 BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND 440
(1766)(“peppecorn”); RESTATEMENT (SECOND) OFCONTRACTS871(1)(1981) (“To
constituteconsideration, a performangea returmppromise must be bargained for.”).

15 Def.’s Ex. 2007 (United States Department of the Treasthgok
datedFebruay 2, 1990, ich wasssued tglaintiff in theamount of $43,374); see
also Def.’s Ex. 2004.

16 Forpurposes of the courtisquiry, these twelementsre inessence
intertwined. In order br thereto have ben a meeng of the minds,le partes must
haveconsidered the same claims as the subject mattke cletiement agreement
and modification.

17 Pl.’s Mem. at 12.

18 Plaintiff's argumen shfts between two interpretations of the term
“claims” Plaintiff first argues that he “understood &fil’ to mean ‘when gu
actually. . . file a claim, either to the militatyoard or in the courtj'e., what is
commonlyunderstoodo be a ‘complaint.”’Pl.’'s Mem. at 9 (quoting Tr. at 101-02).
Statedanother way, “[ijn Mr. Foggy's mind,a claim eferied to theifing of a forma,
legalcomplaint or claimwith a tribunal.” Pl.’'s Mem. at 16. Next, plaintiff contends
thatthe equitable adjustment claim was not a “claim” becaustiffithad not even
submitteda ‘claim to the ontracing officer within the maning of the Contract
Disputes Act.”d. at 18.
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also maintainsthat he equitable adjustment claim was not discussed during the
parties’negptiations and, therefore, the parties did not execute actafé accord
andsatisfaton of sad claim. FRurther,Mr. Foqy testified that theACO told him
thatthe equitable adjustment claim would be addressed héeatdective pricing
claimwas reslved. Mr.Fogg dso testifed that tle ACOindicatedthat he did not
have a tlaim” for an eqitable ajustment®

Defendantaversthat the court should uphold the intent of the parties as
evidencedthrough the languagef the settlement agreement and modification.
Statedanotheway, defendint assesthat thesettlement agreement and modification
were a valid &cord ad satisfation andtheir plan langwage uequivocly
discharged “angnd all claims” under theontract. In additiortp rebut plaintiff's
extrinsicevidence, the ACO testified that she neither discussed tetidefericing
claim with plaintiff nor told Mr. Foggyto postpone pursuing armgntitiement
regardingan equithle adjusment?® The ACO ado testified that she does not
remembereceivng anyof Mr. Faggys lettas and trat shedid not tel Mr. Foggy
that the equitable adjustment claim was not a “claim.” Further, Cokamalel S.
Bagley" testified that deéndant itended tcsettle dlclaims umler the ontract®

The general ruleis that paol evidence maynot be used to vary the
unambiguougerms ofa contract.A Olympic Forwarder, Inc. vUnited States33
Fed.Cl. 514, 524(1995). This cout has . . . lowed pesentabn at trid of all
testimonyor extrinst evidere to detrmine tle compléeness othe contact in
issue.” Zueblin v. United States44 Fed. Cl. 22&833(1999 (quaing Design and
Production Inc. v. UnitedStates 18 d. Ct. 168, B85 (1989). Parol o extrinsic
evidenceé'must be admissible on the issue oféxéent tavhich a written agreement
isintegratedfor . . . the writing cannot prove its own inteigwa.” McAbee Constr.,
Inc. v. United States97 F3d 143, 143 (Fed.Cir. 1996) (citing Sylvania Elec.
Prods., Inc. v. United Stated498 Ct. Cl. 106118 (1972)). The court discerns the
completenes of the agreenent throgh “the writing itself, the context b its
executionand anyedence othe negotiations which led to the agremt.” Design
andProduction 18CI. Ct. at 195 (citing David Nassif Assocs. v. United Statei4

19 Tr. at 105-06, 157; see also Pl.’s Mem. at 10-11.

20 Tr. at 179-80.

2 At the time the settlement agreement wasrednto, ColonelBagley

was the attornegf record for defendantd. at 30-31; Def.’s Ex. 2001.

22 Tr. at 37-38, 42, 65.



Ct. Cl. 407, 414 (1977)% It is therefore ppropriatefor the court to consider the
extrinsic evidence proffered byplaintiff to ascertain the completeness tbé
settlement agreement and modification.

The applicability of plaintiff's extrinsic evidencevill hinge on the
complet@essof the settlement agreement and modificatibrihe court concludes
thatthe settlment ageemenand modiication were patially integratel, extrinsic
evidence would be admissible to the extent that it explains or supplements the
writing. Marathon Oil Co. v. United Statest2 Fed. CI. @7, 274 (1998) (citing
Designand Production 18 CI. Ct at 195) If the court finds that the settlement
agreemenand modificatiorwerea complete integration, the writingrcaeither be
explainednor supplemented byeginsic evidence. Seddarathon Oil, 42 FedCl.
at 275. In either case, hewer, whether the writing is partialiptegrated or
completdy integratedextrinsic @idencewill not be acepteda contralict the tems
of the agreementDesign and Production18 Cl. Ct. at 195.

Thecourt’sanalyisbegirs with the language of the settlementeagnent and
modification which “represents the best source widenceregardng intent.”
McLain Plumbing & Elec. Serv., Inc. v. United State30 Fed. Cl. 70, 81 (1993).
Themodificaion provided thathe partes intendd itto be the full and finalreleas
and acord and stsfaction of anyand all éaims undethiscontract . . ."® Given
this attestation of completeness, plaintiffrries a heavyurdernwhen arguing to the
contrary. SeeVicAbee 97F.3d at 1434. Nevertheless, the languagntained in the
modificeion is indicaive, but no dispositie, of theparties’intent. Tle court $
permittedto examine the extrinsic evidence proffereglantiff. Zueblin, 44 Fed.
Cl. at 233;Design and Production18 CI. Ct.at 195 (citation omitted). Plaintiff's
extrinsicevidene, howeer, fals to estalish thatthe settlement agreement and
modificationwere not intended to becamplete and final expressiohall tems in
theparties’agreenent. Rathr, the prties’intent, & discemed bythe cout, was to
“fullly] and final[ly]” resolve allegd liability and purported daages uner the
contractwithout resort to written or verbal evidence outside of theegend
themselve. Accordingly the court caonly conclude that the tkement agreement
and modification were completeilytegrated.

2 See also Corbin,The Parol EidenceRule 53 Yale L.J. 603, 630
(1944).

24 Seealso E. ALAN FARNSWORTH, FARNSWORTH ON CONTRACTS §
7.3,at 216-25 (2d ed. 1998).

25 Def.’'s Ex. 2006 (emphasis added).
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At this junctureplaintiff runs squarelynto the thrust of thearol evidence
rule. The gaeral uleisthat where a contract is unambiguous, parimlence may
not be use to varythe termsf an agreementA Olympic Forwarder 33 Fed. C
at 524. Because the court has conctudbat the sttlement agreement and
modificationwere completelintegratedplaintiff is precluded from introducing any
extrinsicevidence that would explain, supplement, or contradict the tertne of
agreenent. Design and Production18 CI. Ct. at 195 (citation omitted). Having
considereglaintiff's extrinst evidence when ascertainititge completeness tie
settlementagreenent and rodification, the cour holds tha plaintiff's extrinsic
evidenceis nevertheless prohibited by tparol evidence ruleof the pupose of
vanyjing the mambigwus terms bthe ageemen®

Thecourt’'sanalyis of whéher thee was aneeting of theninds, therefore,
focuseson the language of the settlemegtesmentand malification. Although
plaintiff’'s extrinsic evidence was deemed inadmissible for the purposey/ofytre
unambiguougerms of the agreements, it does not follow thatourt is altogether
precludedrom considering plaintiff's extrinsic evidencetlais stageof the inquiry.
Marathon Oil, 42Fed. Cl. at 275 (citation omitted). Apart from limitexteptions
wherethe parol evidence rildoesot operte to exclué extrinsicevidene, said
evidenceis independerny admissible to aid in the interpretation of amlugs
contractuaterms.McAbee 97 F.3d afl434-35% Plaintiff's claim now rests on the
clarity of the &press language of the settlemeneagient and modification.

A settementagreements a contract and its interpretation is governed by
traditionalcontra¢principles.King v. Dep’t of the Navy130F.3d 1031, 1033 (Fed.
Cir. 1997). tthe conractudterms ae clearand unamiguous,the cout's analgis
is guidedsolelyby the plain langage of the contractNational Rural Utils. Coop.
Finance Corp.v. United Statesl4 CI.Ct. 130, 138-40 (19883ff'd, 867F.2d 1393

% Despitets far-eachingambit theparol evidence rule can bendered
inappliablein limited circumstances. Extrinsic evideris@dmissible to prove that
the written agreement was proedr by one of theparties hrough fraud or
misrepresentatioon which he othe party rasonably ries. C&H Commercial
Contractors Inc. v. United States35 Fed. CI. 246, 254 (1996). During tiearirg,
the court inquired of plaintiff whethea misepresentation argument was being
advanced.Tr. at 165. Plaintiff, howevedisavowed such an argumeid. at 165-
66. Itis, therefore, unnessary to fuher address the issue. Tdwurtmerely notes
thatthe ACOdenied that the conversations on which plaintiff relies ad place.

Id. at 179-80, 194-95.

27 FARNSWORTH, supra §7.3,at 218 (explaining that under the parol
evidene rule“[t]here is no requiement that the witing beambiguais inorder for
the evidence to be admitted.”).
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(Fed.Cir. 1989). “[E]xtrinsic evidence will not be received to changeadhms of

acontract that is cleam its face.”Beta Sys., Inc. VUnited States838 F.2d 1179,
1183(Fed. Ci. 1988);Interwest Castr., Inc. v Brown, 29 F.3db611, 615Fed. Cir.

1994)(“[E]xtrinsic evidence . . should not be used to introduce an ambiguiitgre

none exists.”).

Ontheother handif the contractal terms ee ambigious, the aurt mayuse
extrinsicevidence to resolve the ambiguitythe extent the final expression is not
contradicted. McAbee 97 F.3d ©1434-35;Marathon Oil, 42 Fed CI. at 2B
(citation omitted). An ambiguity, hower, is n@ generagéd merely beause the
partiesdiffer in their respectiventerpreations, bti occurswhen thecontrat is
suscepble to more tlan one reasonable interpretatiolletric Constructors, Inc.
v.NASA 169 F.3d 747, 751 (Fed. Ci999) (‘both intepretations must fdlwithin
a‘zone of reasonableness.’Bdward R. Marden Corp. Wnited States803 F.2d
701, 705 (Fa. Cir. 1986). Before making a cdusive determination about an
agreement’sambiguty, or lack hereof the cour should casider tle context in
whichthe agreement was executétetric Congructors, 169 F.3d af51-52.“[A]n
interpretationwhich gives a reasonable meanio@ll parts will be preferre one
which leaves a portion of it useless, inexplicable, inoperatioa, insiguifican,
meanimgless,superfluous, or achieves a weird and whimsicalllté Arizona v.
United States 216 Ct. Cl. 22, 235-36(1978); ee alsdMicAbee 97 F.3d at 1434.

Plaintiff's argumemregardng the languageof the settlement agreement and
modificationis two-fold. First, according to plaintiffhe sétlement greenent is
ambiguousbecauset contairs the akgedly restricting phrases “for no other
purpose”and “for no other?® Second, laintiff maintains that the settlement
agreemenand modificatiorshould be limited to the defective pricimyestigation
becausethe term tlaims” aily encompases kaims which were certified and
presentedo the CO, or claims whichere filedin a “tribunal.” After careful rdew
of the plan larguage of the settlementragment and modification, the court
concludesthat the temns are not suscptible to meoe than ae reasnable
interpretation.

The court first addressesahtiff's assertion that the phrases “for no other
purpose”and “for no other” limit the scope of the settlementeagent to tle
defectivepricing claim. Thearties stipulatethat the agreenent is foithe purpse
of settling all claims relatintp the contract, irrespectioé whetler theyare seforth
in the pleadings in the above captioraetion and for no other’® The parties
dispute whether the phrase ‘fono otler” modifies the term “purpose” or

28 Pl.’s Mem. at 15.
2 Def.’s Ex. 2002, 1 9.
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“contract.”® Under either constructioa,reasonable interpretatiofithe settlement
agreenent,as avhole, ishat its pupose waso settlete defetive picing daimand
“all claims relating to the contract, irrespective d¢fether they i@ set forth in the
pleadngs. .. .”™! SeeMingus Constructors, Inc. v. United State812F.2d 1387,
1394 (Fed. Cir. 1987) (“Exceptions to eglses ar strictly construedgainst the
contractor.”). Whether te phraséfor no aher” malifies “pupose” @ “contract”
doesnot alter the plain meaning tfis statement. Furthéhe opening and closing
sentencesf the salement greement are likewise not ambays. The sentences
providethat the settlement agreement’s purposgtaveettle “this action without any
further proceedings” and to settle “the matters disalissenhis stipulation.” As
mentionedabove, the resolution 6&ll claims réating tothe contact” was a topic
explicitly set forth in the settlement agreent. Aoart from these enumerated
purposesthe settlnent ageementhencould not baused for another purpose. The
modification’s unqualified discharge of “angrd all clams” compats with ths
concluson. An interpretation which limits the scope to only thé&dgve pricing
claim would also render the modifition and paragraph 9 of the settlement
agreemenineaninggess. SeeArizona, 216 Ct. Cl. at 235. Thereforthe settlement
agreement is not ambiguous in this reiga

Next, the cour addreses plaitiff's argumen that the ¢rm “clams” is
ambiguais. The cairt, however, finds that the languageonly susceptible to one
reasonable interpretation. Tpkin meaing of a“‘claim” is “a demand for money
or property to which onasserts a right . [or a] caus of action.® As used in the
conext of settlenent negtiations,the term tlaims” @nnot be sictly limited to
plaintiff's interpretation. Se#letric Congructors, 169 F.3d at751-52. The
languaye that precedes and follows “claimg&i the settlement agreement and
modification reinforces the cour's condusion. Thecourt is mpersuded that a
reasonhble interpretation of “settlingll claims relating to the contraatiespective
of whether they are set forth in the pleadiifgand “full and final release andcaed
andsatisfaction ofiny andall claims uner this catract™®* is limited in the manner
thatplaintiff suggestsRather, a reasonable interpretation of said proviseaus to
the conclusion that the sétlement ggreemat and modification settledll past,
pending,and prospectiveause®f actions, includinglaims which were or, in the

%0 Pl.’s Mem. at 14-15; Defendant’s Post-Trial Brief at 13-14.
31 Def.’s Ex. 2002, 1 9.

32 BLACK’s LAw DIcTIONARY 240 (7th ed. 1999).

3 Def.’s Ex. 2002, 1 9 (emphasis added).

3 Def.’s Ex. 2006 (emphasis added).
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future,may be caified andsubmitteda the CO, ofiled in a “tribunal.”®® Without
an ambiguity, plaintiff's atrinsic evidence is exatled andhe parties’ intent as
evidencedy the plan languageof the settlemerdgreenent and radification must
stand®®

Assuming arguendo that the court adopted plaintiff's interpretation of
“claims,” plaintiffs argunent nevehelessfails. The releaes wouldapply
evenhadedlyto plaintif’'s chaacteization of the term “claims.” The settlement
agreemerand the mdification would stl disposef “all [certified and filel] claims
relatingto the cotract,irrespectiveof whetler theyare seforth in tre pleadigs™’
and“any and all [certifiedand filed] claims.® There isno tempoal connoation to
thislanguage and plaintiff tempt at the hearing to limit the settlement agreement
andmodificaion to onlythe defective pricing investigatiovas unpersuasivé.As
mentionedabove, the language olhe settlement agreement and modification
operategrospectively aswell asretroactively. Therefore, without deciding whether
plaintiff certified the claim an@resented it to the CO, the court concluithed the
settlemenagreemeraind modification also acted aseleae of plantiff's equitabé
adjustment claim.

Plaintiff also corgnds thatthe pares did notdiscussthe equitabé
adjustmentlaim in the settlement negotiations atiérefore, the parties did not
executean effective accord andtsdadion of said clam. Plaintif’'s argument is

® Plaintiff contends that there were three outstandsges at the

conclusion of contact peformane: (1) euitable adjusiment, (2) wage
determimtions,and (3) @fective pricirg. Pl.’s Mem. at 2. Tere isno disputehat
thewage determination issues wersalged priorto thesettlement agreemenid.

at5; Tr. at 142-43; Pl’'s Ex. 1041. At theme the st#lement agreement and
modificationwere being negotiatedpart from the defectivpricing issuepnly the
equitabé adjustment claim remainechresolved. Plaintiftontends, however, that
the equitable adjustment claim was not a “claim.” Under this interpretation,
paragrap!® of the settlemeraigreement would be superfluousdgse accorahg to
plaintiff, there were no other outstandingdgims” to settle.

3 The court aso cannb find an anbiguity in the attahment to

ModificationNo. 21. Paragaph E tearlyindicatel that all apectof the settlement
agreement were inqoorated into the modification.

37 Def.’s Ex. 2002, 1 9.
38 Def.’s Ex. 2006.
39 Tr. at 56-59; see also Pl.’s Mem. at 6.
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incorrect. A party’s subjetive intentions cannot override the plain amémbiguous
languaye of an agreemenMingus Construdors, 812F.2dat 1394 (explaining that
theburden is on the contracttr “carve out” anyeservations)kRyco Constr., Inc.

v. United States2002 U.S. Claims LEXIS 368, at *30-3/¢d.Cl. Dec. 23, 2002)
(citing Zueblin, 44 FedCl. at 234) Tri-O, 28 Fed. CI. at 471Plaintiff had two
opportunitiego ensure that thierms ofthe settlement agreement and modification
accurgely and objectively ected its intent. As was accomplished through the
income tax reservation, plaintifitould also have bargained for r@servation
excluding its equitdle adjusment clam from the purview of the setlement
agreementand modification. Té setlement greenent provded that [t]his
stipulationis without regard to anghall not be construext determining the amount
of income taxes for which plaintifé now lialle or maybecomeitblein the future
asa result of this stipulatiorf” The setément ageemencould jus as easyl have
containeda similar reservation of plaintiff's equitable adjustment claim. Further
plaintiff could hae consukd with itscounsekbout the implications of such global
language. Plaintiff could have objected aas a lastasort, walked awafrom the
settlementcompletely. Plaintiff, howeve did nore of these things. As
memorializedthe settlement agreemeatd modifcation d not contan a speific
reservatiorof a right to bring aequitable adjustment claim. Without a reservation,
plaintiff explicitly dischaged ay and all uneservd rightsunder theontrat. C&H
Commercial Contractors, Inc. v. United States35 Fed.Cl. 246,254 (1996);
ProgressiveBrothers Constr. Co., Inc. v. Uted States 16 Cl. Ct. 549, 552
(1989)**

While the courtis sympathetic to plaintiff' predicanent, it is itonceiable
that plaintiff, or plairiiff's counsel, failed toappre@te the gnificanceof such
language within the context of the circumstances surrounding the exeaiftgrch
anagreement.’King Fisher Marine Serv., Inc. v. United State$6 Cl. Ct. 231, 237
(1989). Although theparties’ negotiations did not mention the equitable adjustment
claim, there was nothing ambiguous about the plain Uagg of settlement
agreemenor modification. It wasuscepble to onlyone reasonable interpretation.
Thecourt wil not permi plaintiff’'s extrinsic evidece tocreate an ambiguityhere
noneexists. Interwest Castr., 29 F.3dat 615. The court would be “twisting” and

40 Def.’s Ex. 2002, 1 10.

“ Thecourt isalso peplexed byMr. Fogyy's decison not toinform his
attorneyabout he equithle adjusment clam. Tr. at106, 15759. Bytaking his
unusualcourse of adion, Mr. Foggy for all practical purposes guarardeibat any
subjectiveintentions he harbored concernthg equiable adjstment @im would
notbe convegd by plaintiff'scounsel. In other words, plaintgfposition could not
have been mae manifst becase plaintif's counsel cold not be gpected to
advocate for an undisclosed position that magnay not havexsested.
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“straining” the phrases “settle all claims relating to the cohtia@spectiveof
whetherthey areset forth in the pleadings” and “amyd # claims wnder this
contrat” to conclale that tkey were oty limited to thedefecive pridng clam.
HughesAircraft Co. v. United Statesl5 CI. Ct. 550, 553 (1988) (“[Adourt shald
ascribeo contractanguage ‘its ordinargndcommonly acgated meaning,” without
twistedor strained ana$ys.” (citation omitted)). The court concludbat there was
a meetingof the ming and thathe paries, therefore, executed an effiee accord
andsatisfaction of all causes of actimatingto the contract, including plaintiff's
equitabé adjustmet claim??

Ladly, the cour must addess the mcedetial impad of the Unted Stats
Courtof Appeals for the Feder@lircuit's (Fedeal Cirauit) degsion inCommunity
Heating and Plumbing, Ca.Inc. v. Késo, 987 F.2d 1575, 1581 (Fed. Cir. 1993).
TheFederal Circuit held that theaintiff's claims were not barred lay accord and
satisfactionwhere the government “administdyeeviewed, and negotiated [the
plaintiff's] claims e itsmeritsprior to and after executiarf the sufect corract .

.. and waited two and one-hakiars to first raise the defense . . Id” at 1581 n.7
(emphats added); see aldWesterhotl, 28 Fed. Cl. at 175 (demmg the defense of
accordand satifaction where he contracting officer mptiated the claim after the
modificationwas sigied anddiled to nise thalefensén hisdenialof the claim one
year laer).

In this case, plaintiff sent a letter to th&€C@ refeencingthe equitble
adjustmentlaim afer the prties etered ntothe settlment ageemen*® The ACO
did not“review(], administer[], onegotiate[]” the merits of the equitable adjustment
claim becauseshe does ot recdl receving the letter aad was ao well inb

42 Although plaintiff submitted a previous payment vbec marked

“final,” Pl.’sEx. 1042, the court is not convinced that Modification Ribwas not
thefinal payment on theomtract. The paymentoucher dated Januadg, 1990, was
marked “final” and the languag of Modification No. 21 indicatechat it was
intendedo constitte “full and final release and acd@nd satisfaction.” Def.Bxs.
2004 2006. Further, the fact that Mr. Fgg did not reeive anydocumentation
closingout the contract arttiat Ms. Hilding did not personally close ¢l contract

is of no significace. Pl’s Mem. at 11. Ms. Hilding was retired at the time the
partiesexecuted Modification No. 21, and she testified that thvere forms which
wereusedby ACOs to close out the conttavhich did not require the contractor’s
signature. Tr. at 180-85, 188-89.

43 Pl.’s Ex. 1035.
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retiremenby the time theetter wvas sent! In additionthere is no indication that any
governmenpersonnktook anyaction inregad to plaintff’s letter that ould fall
within Community Heating Plaintiff’s letter, thereforejoes not bathe defense of
accord and satisfaction.

TheCO'’s final decisiorikewise does not preclude the defense obetand
satisfactiorf> Although plaintiff's equitable adjustmentch was denied without
referenceto the defense, the CO’s conclusion based on laches reashed the
merits of plaintiff's claim. Fishman v. Shaffer, 420 U.S. 1325, 1327 (1976);
Cornettav. United States851 F.2d 1372, 1386 (Fed. Cir. 1988) (concurring
opinion). In view of theaforenentionedcasdaw, the CO incorrectlindicated that
thelaches nalysisconsideed the mats of plantiff's claim?® This contadictionis
amplifiedthroughout the text dhe finad decisionand it isapparat that theCO did
not considethe meris of plairiff's claim.*” TheCO was cofronted with a lack of
governmentdocumentation as well as lack of information from kgeyernment
personnke The CO'’s finatecision was limitetb the timeliness of the claim and the
availablity of credible informationa properly address that claim. In view of the
exceptionalcircumstances in this case, the CO did not “administer, review, or
negotiate’the merits of plaintiff’'s claimCommunity Heating therefore, doesot
bar the defense of accomddasatisfaction.

a4 Tr. at 180-85. MrFoggys letterwas éitedMarch 9, 190. PI's Ex.
1035. The ACO testified that her retirement padywhicha number of plaintiff's
managersverepresentwas heldn Marchof 1988 ad that shefficially retired in
May of that same ya. Tr. at 184-86. The letter was, theref £nt almat two
years #er the ACO had retired.

° Thisreasomg is alg applicdle toDefendnt’'s Moton To Dismis,
Or In The Altenative For Summegy Judgmentwhich wa based otaches.

46 Def.’s Ex. 2012, 1 5.

4 The CO explained that all contract files addcumentation were
destroyedn JanuaryL996 purgant tostandard agengrocedure and that argview
wasbased on documents provideddgintiff or its counsel. Def.’s Ex. 2012, {1 3,
7. In adition, “all govenment pesonnel laving knowledg of the dminidration
or quality control of the contch[were] no longer government empéms.” Id. I 7.
The CO'’s final decision also stated that the ACO was unable ttl eevadetaib
concerninghe contract Id. The CO cacluded hat “thegovenment is seously
prejudicedn that it cannot determine W&F's entitlement to or quantumrelief on
its claim.” Id.
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Conclusion

For the above-stated reans, he court holds that the parties executed an
effectiveaccord and satisfaction. The court also holds that the settlemeertemt
and modificdion opeated as aeleas of plantiff's equitableadjustmen claim.
Accordngly, plaintiff's comgaint is heebyDISMISSED. No csts.

IT 1S SO ORDERED.

BOHDAN A. FUTEY
Judge
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